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FOREWORD 


Among its duties under the rules of the House of Representatives 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization, and decision-making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and eflici iency of Government operations will follow. 
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SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 2—DEPARTMENT OF COMMERCE 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Secretary of Commerce:) 


NovEMBER 19, 1956. 
Mr. Stnciarr WEEKS, 
Secretary, Department of Commerce, 
Washington, D. C. 

Dear Mr. Secretary: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government Op- 
erations is undertaking a survey and study of administrative organ- 
ization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the commit- 
tee the answers to the questionnaire on the dates shown in the follow- 
ing schedule: Section I: Rulemaking, December 20, 1956; Section IT: 
Adjudication, January 15, 1957; remaining sections, February 15, 
1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wuu1m L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE DEPARTMENT OF 
COMMERCE BY THE EXECUTIVE AND LEGISLATIVE REORGANI- 
ZATION SUBCOMMITTEE OF THE HOUSE GOVERNMENT 
OPERATIONS COMMITTEE 


PREFACE 


Government operations involve procedure and subject matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the Rules of the House of Representatives, the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operationsin the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures, especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION; 
PROCEDURE, AND PRACTICE 


IntropucToRY Note 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency” means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (6) the statutory and agency terms, conditions, 
and procedures under which such grants are made and administered ; 
and (c) the statutory and agency terms, conditions, and procedures 
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for revocation, withdrawal, and termination of such grants. By way 
of example, the statutory and agency standards for the making of 
loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


1. RULEMAKING 


What legislative or quasi-legislative powers—often referred to as 

ss does your agency exercise? 
(a) Give statutory reference to, and brief description of, each 
such power. 
Who is authorized by statute to exercise it? 
If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

To what extent are the functions of your agency performed 
pursuant to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act. Please set forth 
the statutory provisions. 

3. Describe for each of the categories listed in 1 through x11 rule- 
making process followed as to 
(2) Manner of collection of data for determination. 
b) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(d) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 

Procedural rules. 

11. Substantive rules 

111. General statements of polic J 

Iv. Interpretative rules. 

Vv. State ments of the general course and method by which functions are 
ehanneled and determined. 

vi. Rules relating to the ava tlabilr ty of information to the public and 
pr ublic access to or denial of matter contain ed in the agenc y 8 ile 8 

vil. Rules relating to public property, including the use and disposi- 
tion of land. 

viit. Rules relating to the making of loans to public or private parties. 

1x. Rules relating to the making of grants of public funds to private 
and public parties for re habilitation, educational, and other pur poses. 

x. Rules or instructions relating to standards for negotiation of and 
the grant of contracts. 

xr. Practice manuals for field or other agency personnel explaining 
the law administered or the agency's policies thereon. 

x11. Rules of practice. 

xii. Rules relating to agency management, organization, and per- 
sonnel. 

4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 

(a) Notice. 
(6) Hearing. 


(c) Record of the hearing. 
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In each case, indicate the type of notice given, the type of 

_ hes aring afforded, and the type of record kept. 

. Describe briefly, citing pertinent statutory and other authority 
the refor, the proc ‘edures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 
(b) The forms for written submissions. 
(c) Oral submissions. 
(d) Intervention. 
(¢) Consolidation of proceedings. 
f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 

when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc? Explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, w he reby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the s age ney. 

9. What proportion of the rules made by your agency involve: 

a) Any military, naval, or foreign affairs function of the 

United States; or 

b) Any matter relating to agency management or personnel ; o1 
c) Public property, loans, grants, benefits, or contracts? 
Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulem: fail ing proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(b) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Deseribe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(6) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
to its effective date because the rule was one granting or recognizing 
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exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
copies of rulings. 

14. As to each rulemaking power, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(b) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 





Il. ADJUDICATION 


What judicial or quasi-judicial powers—often referred to as ad- 
judication—does your agency exercise? 
(a) Give statutory reference to, and brief description of, each 
such power. 
(6) Who is authorized by statute to exercise it? 
(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in every class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(6) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(f) Motions. 

(g) Prehearing and pretrial conference and agreement. 

(h) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 
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(i) Discontinuance or dismissal of proceedings by agency 
action. 
(7) Consent orders. 
(k) Default adjudication. 
Proceedings in general between private parties in which the Govern- 
bate is not directly a party. 

11. Proceedings in general in which the Government directly 1s a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of imforma- 
tion to the public and public access to or denial of matter contained in the 
—* s files. 

Decisions and/or opinions relating to public property, including 
a use and disposition of land. 

Decisions and/or opinions relating to the making of loans to public 
or private parties 

vi. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation, educational, 
and other 7 purposes, 

vir. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(b) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views. 

(6) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(b) In what situations, despite a statutory requirement for notice 

r hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the vears 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 
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9. What proportion of the adjudications made by your agency 
involve: 

(a) Any military, naval, or foreign affairs functions of the 
United States. 

(b) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Isit the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. Describe briefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a subsequent trial of the law and 
the facts de novo in any court. 

(6) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of makes representatives. 

12. What proportion of the adjudication by your agency falls within 
each of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each adjudication function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

15. Under what circumstances does your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 107 


16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where su ch representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type ‘of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency. Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules and (6) matters 
to be decided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class? 

23. If the agency has trial examiners, how many examiner decisions 
were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proceedings during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(6) During the same period, how many trial examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing of 
e xceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give 

The average time pending before the agency prior to assignment 
to the trial examiners 

(b) The average time the case was before the trial examiner in hear- 
ing and report. 

(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and all other functions. 

30. (a) List all petitions pending before the agency as of October 1, 
1956. 

(6) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 


(d) Give the division between the number granted and the number 
denied. 


To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 
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trine and in what classes you do not and state the policy, if any, 
which determines your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


ILI. SeparRATION or FuNcTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(b) Appeal of initial or recommended decision. 

(c) Final decision by chief executive authority. 

5. In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 

(dq) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

6. What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? ees 

7. In reviewing recommended or initial decisions of hearing officers 
or other officials, does vour agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(6) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 
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To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c), shall 
not “be applicable in any manner to the agency or any member or 
members of the body comprising -the agency’’? 

What provision is made to furnish the final adjudicating official 
(a) with a complete record of the case, and (6) a precis of the views 
of opposing parties and of agency investigating and trial staff? 

‘ IV. Inspecrion or Recorps 

List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in a: h case. 

. What matters filed by persons are available for public inspection? 

. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

5. What is the practice or method of making public information 
accessible to interested members of the public? 

What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
oo persons? 

Is the vote taken on actions before your agency available for 
publi | inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WorRKLOAD AND STAFFING PATTERNS 


Describe the workload and backlog of your agency in the exercise 
of wa of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference.) 

2. List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
a therefor as well as the usual time elapsed. 

State the number of rulemaking and the number of adjudication 
veiauialan started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 

5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 


95899—57—pt. 2-2 
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VI. Unitrormity or ADMINISTRATIVE PROCEDURE 


1. Have you sought to make your agency’s procedures for rule- 
making and for adjudication uniform with those of other agencies of 
the Government? 

2. If so, describe briefly success attained and problems encountered. 

3. To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Ruxies ror ADMISSION TO PRACTICE AND FOR AVOIDANCE OF 
CoNFLICT OF INTERESTS 


1. Describe your rules for admission to practice before your agency 
and for representation. 

2. Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
members and employees. 

3. Have you sought to make your agency’s procedures in these 
matters uniform with those of other agencies of the Government? 

4. If so, describe briefly success attained and problems encountered. 


VIII. Exemrtions From THe ADMINISTRATIVE PRocEeDURE AcT 


Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act? 
2. If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference. ) 


IX. Court Decisions AFFECTING AGENCY FUNCTIONS 


Cite all major court decisions affecting agency procedural functions 
giving: 

1. Reference to particular agency function affected including refer- 
ence to pertinent part of this questionnaire, and 

2. Synopsis of court opinion, and 

3. Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 





DEPARTMENT OF COMMERCE 


Answer of the Department of Commerce to questionnaire on admin- 
istrative organization, procedure, and practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


THE SECRETARY OF COMMERCE, 
Washington, D. C., March 27, 1957. 
Hon. Wirrt1am L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 


Dear Mr. Dawson: Further reference is made to your letters of 
November 29, 1956, addressed to me as Secretary of Commerce and 
as Chairman, Foreign-Trade Zones Board, with which you enclosed a 
questionnaire on administrative organization, procedure, and practice. 

In order thoroughly to answer the questionnaire the various bureaus 
and offices of this Department were asked to draft their individual 
replies. It appears from these replies that the programs and pro- 
cedures of the bureaus may vary to some extent, depending on their 
functions, so that it is impracticable, if not impossible, to furnish a 
composite report. For this reason I deemed it advisable to transmit 
to you the individual reports as received from those bureaus to whom 
the questionnaire is applicable. 

The material transmitted with this letter relates to section I of 
the questionnaire, rulemaking, and covers replies received from the 
following bureaus: 

Business and Defense Services Administration 
Foreign Excess Property Officer (stationed in BDSA) 
Bureau of the Census 

Civil Aeronautics Administration 

Bureau of Foreign Commerce 

Foreign-Trade Zones Board 

Maritime Administration 

Patent Office 

National Bureau of Standards 

Appeals Board of the Department 

Office of Budget and Management 

Some question of applicability of the questionnaire has arisen with 
respect to the Bureau of Public Roads. However, the Bureau ad- 
vises me that it does not exercise rulemaking, adjudication or other 
quasi-judicial functions affecting individual members of the general 
public, and that it deals only with the State highway departments in 
administering a Federal grant-in-aid program for highway con- 
struction which is carried out by the respective State highway de- 
partments, except for certain Federal contracts let for direct Federal 
highway projects. In the context of the preface to the questionnaire 


11l 
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and the stated purposes of your survey, it would seem that it is inap- 
plicable to the Bureau of Public Roads. 

The delay in answering the first section of the questionnaire is re- 
gretted, but I thought it more appropriate to transmit reports from 
all the bureaus involv ed rather than sending them piecemeal. As 
you requested, 12 copies of each reply are enc closed. The reports on 
the remaining portions of the questionnaire are now being compiled 
and will be sent as soon as possible. I trust that the enclosed mate- 
rial will be of assistance to your committee in its survey. 

Sincerely yours, 
Srnciair WEEKS, 
Secretary of Commerce. 





BUSINESS AND DEFENSE SERVICES ADMINISTRATION 


I. RuLEMAKING 


The Business and Defense Services Administration of the De- 
widreinas of Commerce is a delegate agency with respect to the exer- 
cise of specified allocation and priorities functions under the Defense 
Production Act of 1950, as amended. This report relates to agency 
activities in the exercise of these functions. 

Priority and allocation powers are authorized by section 101 of 
the Defense Production Act of 1950, as amended. These powers, 
lodged in the President by statute, have been delegated by the Presi- 
dent to the Director of the Office of Defense Mobilization. The Di- 
rector of Office of Defense Mobilization has, in accordance with sec- 
tion 201 (a) of Executive Order 10480 (18 F. R. 4939, by DMO I-7, 
18 F. R. 5366, 6736) , delegated to the Secretary of Commerce the title 
1 powers under the Defense Production Act with respect to all mate- 
rials and facilities not delegated to other departments and agencies. 
The Secretary of Commerce has in turn delegated certain of these 
powers to the Administrator of the Business ‘and Defense Services 
Administration. (See sec. 3, Department of Commerce Order 152, 

October 1, 1953, 18 F. R. 6503.) 

(a) Section 101 of the Defddite Production Act provides for the 
exercise by the President of priorities and allocations powers for na- 
tional defense purposes. Section 704 of the Defense Production Act 
authorizes the President to make such rules, regulations, and orders 
as he deems necessary or appropriate to carry out the provisions of 
the act. Section 705 authorizes regulations pertaining to disclosure 
of information and maintenance of records. This section contains a 
compulsory testimony and coextensive immunity provision in conven- 
tional form. Certain information obtained pursuant to section 705 is 
made confidential. 

(6) The President, who may delegate certain powers as provided 
in section 703 of the Defense Production Act. 

(c) Not delegated. 

2. See sections 704 and 705 of the Defense Production Act and 
delegations referred to in section 1, supra. 

Introductory statement.—Section 709 of the Defense Production 
Act excludes its functions from the Administrative Procedure Act, 
except as to the requirements of section 3 thereof. It further pro- 
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vides that rules, regulations, and orders issued thereunder shall be 
accompanied by a statement that in the formulation thereof there has 
been consultation with industry representatives, including trade as- 
sociation representatives and that consideration has been given to 
their recommendations, or that special circumstances have rendered 
such consultation impracticable or contrary to the interest of the na- 
tional defense. It has always been agency policy to consult with 
industry whenever practicable in the formulation of substantive or- 
ders affecting industry or the public. Such consultation is carried on 
through relatively permanent industry advisory committees which 
meet on call of the agency, or through individual contacts and con- 
sultations, or through the collection of data by questionnaires, statis- 
tical reports, supply, capacity and requirements studies, and the like. 
Where consultation 1s impractical because proposed rules affect many 
or all trades and industries or because of the need for immediate ac- 
tion, a recital to that effect is included in the rule or order. 


Il. Procedural rules 


The only exclusively procedural rules of BDSA now in effect are 
regulations 5, 7, and 8 and RP-1: Regulation 5 pertains to appeals, 
regulation 7 pertains to interpretations, and regulation 8 pertains to 
compliance and enforcement procedures. 

RP-1 pertains to administrative adversary proceedings but is in- 
active, as there have been no hearing commissioners and no proceed- 
ings of this type since 1953. With respect to the procedural rules 
above cited, procedure has been as follows: 

(a) By statf work and internal circulation of draft for comment. 

(6) Internal circulation only. 

(c) None. 

(¢d) Explanatory press releases are issued when rules are published. 

(e) Publication in Federal Register, press releases, distribution 
through field offices. 

IT. Substantive rules 


(a) Data is collected through industry advisory committees and 
task groups, by questionnaires, surveys, supply and requirements 
studies, reports from other agencies, and by other available means. 

(6) When immediate action is not required the industry affected 
by a proposed rule is notified, usually through its industry advisory 
committee members and trade associations. Where numerous in- 
dustries are involved, an effort is made to obtain a complete cross sec- 
tion of views. 

(c) No public hearings as such are held. Invitational meetings of 
industry advisory committees and task groups are consulted. 

(d) The reasons for rules are not normally stated in the rules 
themselves but are explained in accompanying press releases. 

(e¢) Publication in Federal Register, press releases, etc. 

ITI. General statements of policy 

Such statements are not issued. 
IV. Interpretative rules 


(a) Requests for interpretation are sometimes received from in- 
dustry or the public. If such a request appears to be of general interest 
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or applicability, a published interpretation may be issued. Data 
is normally received from the applicant for the interpretation. 

(6) and (c) None. 

ta) Interpretations sometimes but not invariably include statements 
of reasons. They are sometimes issued in the form of legal opinions. 

(e) Interpretations of general interest and applicability may be 
published in the Federal Register. Other interpretations are directed 
only to persons known to be concerned. Files of interpretations are 
kept within the agency and are made available to the public on request. 
see regulation 7. 


V. Statements of the general course and method by which functions 
are channeled and determined 

(a) Staff work and internal circulation. 

(6) Internal circulation only. 

(c) and (d) None. 

(e) The general course and method by which functions are chan- 
neled and determined are principally governed by Commerce D. QO. 
152, which is published in the Federal Register (18 F. R. 6503, 6791; 
20 F. R. 6263). 

VI. Rules relating to the availability of information to the publie and 
public access to or denial of matter contained in the agency’s files 

(a) No data collected. 

(6) and (c) None. 

(d) The agency is governed by section 705 (e) of the Defense Pro- 
duction Act and other statutes relating to the confidentiality of infor- 
mation supplied by industry. Its predecessor, the National Produc- 
tion Authority, issued NPA General Program Order No. 2, imple- 
menting section 705 (e) and other similar provisions of law. NPA 
GPO No. 2, which contains a statement of agency policy, was adopted 
by BDSA. 

(e) NPA-GPO No. 2 was treated as an internal issuance and was 
not published in the Federal Register. It is on file in the agency and 
the public is referred to it as occasion arises. 

Vil. Rules re lating to public prope rty, including the use and dispo- 
sition of land 

Not applicable to BDSA functions. 

Vill. Rules relating to the making of loans to public or private partie 

Not applicable to BDSA functions. 


IX. Rules relating to the mak king of grants of public funds to private 


and public parties for rehabilitation. educational, and other pur- 
POSse 8 


Not applicable to BDSA functions. 
X. Rules or instructions relating to standards for negotiation of and 
the grant of contracts 
Not applicable to BDSA functions. 


XI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon 
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(a) Internal circulation and staff work. 


(6) Drafts are circulated within the agency for comment prior 
to issuance. 


(c) None. 

(dz) Internal orders frequently but not invariably contain state- 
ments of reasons for rules clowtel 

(e) Not published in the Federal Register or otherwise generally 


circulated to the public. All rules are on file within the agency and 
are available as required. 


XII. Rules of practice 


Please refer to I, procedural rules, supra, which deals with the 
same issuances. 


AIII. Rules relating to agency management, organizational and per- 
sonnel 

(a) Internal circulation and staff work. 

(6) Drafts are circulated within the agency for comment prior 
to issuance. 

(ec) None. 

(d) Internal orders frequently but not invariably contain state- 
ments of reasons for rules adopted. 

(e) Not published in the Federal Register or otherwise generally 
circulated to the public. All rules are on file within the agency and 
are available as required. 

4. No statutory provision relating to rulemaking explicitly requires 
notice, hearing or record of hearing. Section 709 of the Defense 
Production Act requires consultation with industry prior to issuance 
of rules in certain circumstances as explained in the introductory 
statement to paragraph 3 supra. 

Please refer to answer to question 4. 

6. (a) Public participation in rulemaking is accomplished pursuant 
to section 709 of the Defense Production Act and in the manner 
described in 8, supra. 

(&) In the exercise of priority and allocation functions, speed in the 
issuance of orders and regulations is often essential as prior notice of 
proposed governmental action would tend to defeat the purpose in- 
tended to be ac ‘omplished thereby. For example, notice of intention 
to place certain materials under produc tion control or to limit acquisi- 
tion thereof might create panic buying in an effort to get the jump on 
the regulation and on competitors. In certain emergency situations 
such as work stoppages in major industries, it is necessary to dispense 
with extended previous consultation before issuance of the regulatory 
orders in order to assure prompt and continuing availability of essen- 
tial materials for national defense requirements. 

7. Rules and rulemaking procedures are modified, amended, and 
suspended in the same manner in which they are originally issued and 
developed. There is no distinction within the agency between original 
issuance and amendment, repeal, and suspension. However, where a 
regulation may have become obsolete or unnecessary through passage 
of time, it may be revoked ad hoc without prior consultation. 
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8. There is no formal agency procedure under which interested per- 
sons are accorded the right to petition for issuance, amendment, or 
repeal of a rule. The work of the agency is such that applications or 
requests are sometimes received from other departments of Govern- 
ment such as the Department of Defense or the Office of Defense Mo- 
bilization for the issuance of regulatory rules. Where such requests 
are received, they are processed in accordance with established agency 
procedures for the formulation and issuance of regulations and orders. 
Applications and requests are also sometimes received from affected 
industries for amendment or repeal of rules specially applicable to 
such industries. Such requests are usually informal and may be oral 
or may be developed through rec ommendations of industry advisory 
committees. In view of the inform: ality of the procedure, it is impos- 
sible to state how many such requests were received in 1955 and 1956. 
In at least three instances in 1955 and 1956, orders were amended as 
a result of informal suggestions or proposals originating with indus- 
try. During the same period a total of 22 new orders, regulations, 
amendments, directions, revocations, etc., were issued. It is sometimes 
the case that a change suggested by industry will provide only a par- 
tial basis for change in a regulation or order which may require 
changes in other respects as well. 

9. (a) A primary function of the agency is implementation of the 
industrial mobilization powers of the Government under the Defense 
Production Act. To this end, the agency issues regulations and admin- 
isters the defense materials sy stem under which priorities and allo- 
cations are established and administered. In the sense that this func- 
tion is directly related to the national defense and security, it may be 
regarded as a military, naval, or foreign affairs function of the United 
States. 

(6) In 1955 and 1956, 11 orders, regulations, etc., of an internal 
nature were issued involving internal agency management and _ per- 
sonnel matters. One of these was published i in the Federal Register 
because of its specialized nature (not under the Defense Production 
Act). In this period 22 orders, regulations, amendments, revoca- 
tions, and directions were issued and published pertaining to the sub- 
stantive activities of the agency under the Defense Production Act. 

(c) No rules pertain to public property, loans, grants, benefits, or 
contracts. 

We regard public participation in rulemaking within the above 
enumerated fields as desirable to the extent such participation is di- 
rected by the Defense Production Act. We see no necessity for public 
participation with respect to matters relating to agency management 
or personnel. Advisory groups are used in ‘the formulation of sub- 
stantive rules as hereinbefore described and in accordance with section 
709 of the Defense Production Act. 

10. (a) No. 

(6) Yes. 

(a) Please refer to answer to question 6 (6), supra. 

(6) The requirements of publication of a substantive rule 30 days 
prior to its effective date is not applicable to BDSA. 

12. The functions exercised by BDSA under the Administrative 
Procedure Act are excluded from the operation thereof except as to 
the requirements of section 3, Defense Production Act, section 709. 
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This is regarded as the equivalent of authority to issue emergency 
rules. 


13. The following rules were issued by BDSA in 1955 and 1956: 
(a) Rules in implementation of the Defense Production Act. 


1. Substantive: 


DES regulation 1... eee eee Le Apr. 1, 1954 
DErOCtion 620. a cient ine ed - June 29, 1956 
Direction ©, Ase Bisesic cette caccnenn Aug. 17, 1956 
SIGNI Tse aay Gtatasseeecaieee certo sicasiendencncenelinie dab deceancenasconedeernate July 6, 1956 
Direction 7; SOPOGRT«—OG 65 3d 050i 5 ss Ase. July 20, 1956 
TORE Ee ask tech ics ins agen bahar eeinine Do. 
DPRPGGtaOns . POV OCR so cca cecikchctenceaeeewcee Aug. 6, 1956 
SO ire neinticierep mieten eb meet A ieee nan tee Aug. 10, 1956 

Regulation 2: 
iSO, SS sie sini cassis RRA EI ricci ceric tinh aici Dec. 18, 1956 
Direction 6, revotetiehs occ eis cadaks Diskin Dec. 17, 1956 

ici alc i eel i Re aa Feb. 1, 1956 

Wd icin oriek dies onan ecteeninasitaiinsvennct aioses Baca June 29, 1956 
PEROT To ann Bh coe ee eee Aug. 17, 1956 

AGA 8 on ibs ccincticraibendcs uinetinath loci upieteahedaas eon ama ata aan May 6, 1953 
Mirena Fh ii iit igi iia aici iene eee Dec. 31, 1956 
Direction 6: revGCueen. of chc ue doa comensteeranee Dec. 27, 1956 

M-11A: 

Amendment Fann nie a Feb. 21, 1955 
Pawnee Fannin ccc sine Se we Dateien eo Ei May 16, 1955 
Pavement Diss gs i a Re Nov. 15, 1955 
Ame FE oot oie Se eee Feb. 17, 1956 
AmenGepent Tt: ee See eee May 15, 1956 

M-TIA, as ampendeé..n. sa iow teins Dec. 18, 1956 

MOOT i eS Ae ee ee 8 ee May mm 1954 
Dima De i rite cin etme teas he Dec. 7, 1955 

DB. PreceGarekh ¢ en Pe oc ete aoa eee May ib, 1956 
14. Answer to question 14: 
(a) Yes. 


(6) None. 

(c) The standards for exercise of the priorities and allocations 
powers have been changed in two principal respects since enactment 
of the Defense Production Act of 1950. One change consists of that 
contained in section 2 2 of the act, “Declaration of Policy,” which was 
modified in 1953 as a result of the conclusion of the Korean emer- 
gency and the reduced need for industrial controls occasioned thereby. 
Section 101 (b) of the act was amended in 1953 concurrently with 
the amendment of the Declaration of Policy to limit imposition of 
controls over the general distribution of any material in the civilian 
market. 

The other major change was accomplished by the Defense Pro- 
duction Act Amendments of 1955. Section 701 (c) of the act was 
changed to provide that when civilian allocation powers are invoked 
such action shall be taken in such a manner as to make available, so 
far as practicable, a fair share of the available civilian supply based, 
so far as practicable, on the share received by business during a 
representative period preceding such allocation. Provision was also 
made for consideration of newly acquired operations, undue hardships 
of individual businesses, and the needs of smaller concerns in an in- 
dustry. The act had originally provided for allocation in the civilian 
market based on the share received under normal conditions during 
a representative period preceding June 24, 1950. Amendment of this 
section of the act reflected congressional recognition of the need to 
authorize a realistic and equit: able base period for allocation in the 
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civilian market, and inclusion of criteria for such allocation which 
would be generous to small business and would take specialized in- 
dividual situations into account. 

(dq) Agency action is committed by law to agency discretion by 
section 101 (a) of the Defense Production Act subject to the limita- 
tions contained in section 101 (b) of the act. 


(e) and (f) None. 


MARITIME ADMINISTRATION 


The questions are answered in the order of the designations, except 
as otherwise indicated. 
FOREWORD 


The functions, duties, and organization of the Federal Maritime 
Board and Maritime Administration are governed by the following 
basic statutes : 


Merchant Marine Act, 1936, as amended. 

Merchant Ship Sales Act of 1946. 

Shipping Act, 1916. 

Intercoastal Shipping Act, 1933. 

Merchant Marine Act, 1920. 

Merchant Marine Act, 1928. 

Civilian Nautical School Act, 1940. 

State Nautical School Act, 1941. 

Reorganization Plan No. 6 of 1949 (63 Stat. 1069). 
Reorganization Plan No. 21 of 1950 (64 Stat. 1273). 


Department Order No. 117 (amended) of the Department of Com- 
merce prescribes the organization and functions of the Federal Mari- 
time Board and the Maritime Administration. 

Department Order No. 128 (amended) of the Department of Com- 
merce provides that all the authority vested in and exercised by the 
Maritime Administration and the Federal Maritime Board, except 
for such regulatory or other functions specifically reserved to the 
Board under the law, are made subject to the policy and coordination 
of the Under Secretary of Commerce for Transportation. 

Maritime Administration Order No. 51 (amended) redelegates to 
the Deputy Maritime Administrator, with certain limitations, all 
authorities delegated to the Maritime Administrator by the Secretary 
of Commerce and which may be redelegated. In the event that the 
Deputy Maritime Administrator is absent or unavailable, his assistant 
is authorized to sign or approve papers and documents ordinarily 
acted upon by the Deputy Maritime Administrator. 

Applicable regulations are contained in title 46, Code of Federal 
Regulations, chapter 11. 

or a convenient list of laws relatirig to shipping and merchant 
marine, see appendix 11 of Management Survey of the United States 
Maritime Commission (1948), pages 160-162. 
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I. RuLeMAKING 
Answer to question I 


Legislative or quasi-legislative powers—often referred to as rule- 
making—exercised by this agency. 

(a) Statutory reference to, and brief description of, each such 
power. 

Merchant Marine Act, 1936, as amended 

Section 204 (b), General rulemaking power: See I, 2 of the ques- 
tionnaire. 

Section 216 (b) (1), (46 U. S. C. 1114 (b)): Establishment of 
Maritime Service. 

Section 212A (46 U.S. C. 1132; 70 Stat. 332) : Filing vessel utiliza- 
tion and performance reports by operators of vessels in foreign 
commerce, 

Section 216 (b) (2) (70 Stat. 25): Maintenance of the Merchant 
Marine Academy at Kings Point, N. Y. 

Section 511 (g) (46 U.S. C. 1161 (g)): Jointly with Secretary of 
the Treasury. Conditions for deposits in the construction reserve 
fund. 

Section 511 (h) (46 U.S. C. 1161 (h)): Jointly with Secretary of 
Treasury. Extension of period within which deposits in construction 
reserve fund shall be expended or obligated. 

Section 607 (d) (46 U.S. C. 1177 (d)): Administration of reserve 
funds and to include definition of “net earnings” and “capital neces- 
sarily employed in the business.” 

Section 715 (70 Stat. 531): Amends title VII of 1936 act to pro- 
vide for experimental operation and testing of vessels owned by 
United States. Bareboat charters under this section to include re- 
striction and conditions determined by Secretary of Commerce. 

Public Law 958, 84th Congress (70 Stat. 984) (amendment to 1936 
act): Amends 46 U. S. C. 1289 (a). Payment of losses under war 
risk insurance. 

Public Law 781, 88d Congress (68 Stat. 1267) (amends title XI 
of the 1936 act) : To facilitate private financing of new ship construc- 
tion—insurance of ship construction mortgages. 


Shipping act, 1916 

Section 21 (46 U.S. C. 820) : Forms for reports to be filed by com- 
mon carriers by water, or other persons subject to this act. 

Section 40 (46 U.S. C. 838) : Form of declaration in connection with 
sale, mortgage or conveyance of a vessel relating to citizenship and to 
show that transaction does not violate provisions of this section. 
Merchant Marine Act, 1920 


Section 19 (a) (b) (46 U.S. C. 876) : To carry out the provisions 
of this act; governing shipping in foreign trade. 
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Civilian nautical school law 

Title 46, United States Code 1332 (54 Stat. 346) : Ratings and cer- 
tifications of civilian nautical schools. 

Title 34, United States Code 1123 (d) (55 Stat. 607) : Administra- 
tion of this act—to provide vessels for the use of State nautical schools. 
Merchant Ship Sales Act of 1946 

Section 5 (e) (50 U.S. C. App. 7738 (e)) : Restrictions and condi- 
tions to be included in chartering war-built vessels necessary to protect 
public interest. 

Section 12 (d) (50 U. S. C. App. 1745 (d)): Performance of all 
activities and functions under this act. (Cross reference to sec. 204 
(6) of 1936 act.) 


Medal statute 


Public Law 759, 84th Congress (70 Stat. 605) : Medals, decorations 
to merchant seamen for meritorious conduct. Jointly with Secretary 
of Treasury. 

Distinctive service ribbon bars to officers and crews of United States 
ships who served or serve after June 30, 1950, during war or national 
emergency, or during an operation by armed forces outside continental 
United States. 

(6) The powers listed under (a) above are authorized to be exer- 
cised either by the Federal Maritime Board or the Secretary of 
Commerce. The former powers of the United States Maritime Com- 
mission (the agency named in the statutes before 1950) by Reorganiza- 
tion Plan No. 21 of 1950 were transferred to the Federal Maritime 
Board and the Secretary of Commerce as prescribed in the plan. By 
section 21 of Public Law 586, 82d Congress (66 Stat. 760 at p. 765), 
the 1936 act was amended to provide that— 

(e) The terms “United States Maritime Commission” and “Commission” shall 
mean the Secretary of Commerce, the Maritime Administrator, or the Federal 
Maritime Board as the context may require to conform to Reorganization Plan 
No. 21 of 1950, effective May 24, 1950. 

By Reorganization Plan No. 21, the Maritime Administrator per- 
forms such duties as the Secretary of Commerce prescribes. 

(c) Department of Commerce Order No. 117 (amended) prescribes 
the organization and functions of the Federal Maritime Board of the 
Maritime Administration and the functions of the Maritime Admin- 
istrator (copy attached). 


Answer to question 2 


Section 204 (b) of the Merchant Marine Act, 1936, as amended (46 
U.S. C. 1114 (b)) provides that the Federal Maritime Board and the 
Secretary of Commerce are authorized to adopt all necessary rules 
and regulations to carry out the powers, duties, and functions vested 
in them. 

Answer to question 3 
I. Procedural rules 

(a) Data collected internally by operating units involved developed 
in connection with legal and management offices; informal consulta- 
tions and advice with practitioners. 

(6) Notice by publication in Federal Register and direct communi- 
cation with known practitioners. 
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(c) Hearings are held in controversial, or other cases involving 
divergence of views of industrywide implications. Public participa- 
tion may be limited to submission of views, written or oral, when no 
factual disputes, and only broad consideration of principles involved. 

(d) Citation of authority. 

(e) Federal Register publication and distribution to practitioners ; 
copies available on request. 


IT. Substantive rules 


(a) Data collected and developed by operating official responsible 
for administration of the function involved, with advice of other 
operating officials involved and the legal office; informal consulta- 
tions and advice with representatives of segments or companies of 
industry concerned. 

(6) Notice by publication in Federal Register and direct communi- 
cation with known interested industry companies or segments. 

(c) Normally hearings in accordance with statute and opportunity 
to those concerned to testify or submit views. See I (c) above. 

(d) Citation of authority. P 

(e) Federal Register publication and distribution to known inter- 
ested parties; copies available on request. 

III. General statements of policy (not commonly issued) 

(a) Customarily adopted in the light of practical experience of the 
staff office concerned with consultation, either formal or informal, 
with affected members of the agencies interested in the matters of 
policy involved. 

(6) Formal notice not usual. 

(c) Hearing not usual; conferences with representatives on informal 
basis. 

(d) Citation of authority; general reference to statutory declara- 
tions of policy. 

(e) Normally by press notices, 

IV. Interpretative rules 

(a), (6), (ce), and (d) see I above. 

(e) Publication in Federal Register and distribution to known in- 
terested persons. 


V. Statements of the general course and method by which functions 
are channeled and determined 

No formal rulemaking process followed. 

(a) Data is collected internally by management staff which co- 
ordinates planning and recommends determination in-conjunction with 
operating units concerned. 

(6) Set forth by the Department in its Manual of Orders consist- 
ing of the basic documents for internal management of the Depart- 
ment, published by the Department in the Federal Register, nail dis- 
tributed in accordance with mailing lists developed and maintained 
by the Department. 

(c) No public participation. 

(2) No statement of justification issued. 

(e) See (5) above. 
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VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s 
files 

It has not been the Federal Maritime Board-Maritime Administra- 
tion policy to follow a formal rulemaking process relating to the 
availability of information to the public and public access to or denial 
of matter contained in the agency’s files. (See General Order 63; 
C.F. R. 204.1; and Administrator’s Order No. 153.) 

(a) Not applicable. 

(6) Procedures, regulatory and contract requirements, published 
in the Federal Register and distributed in appropriate instances to 
those directly concerned, may contain notice of the availability of 
information necessary to compliance with the provisions of the pro- 
cedure stipulated. 

(c) and (d) None. 

(e) Federal Register publication and mail distribution to those 
directly concerned. 

VII. Rules relating to public property, including the use and dispo- 
sition of land 

The Maritime Administration has had no occasion to follow a rule- 
making process with respect to its property, real or personal, except 
as required in contract administration, which is covered under item X. 


(a), (0), (e), (d), and (e) Not applicable. 


VIII. Rules relating to the making of loans to public or private 
parties 
Maritime makes no loans to persons, but insures ship mortgages 
(title XI, Merchant Marine Act, 1936), and finances shipbuilding 
(titles V and VII). 
(a), (5), (ce), (¢), and (e) See 3, II, above. 


1X. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other 
purposes 
Educational grants are made to State maritime academies (34 
U.S. C., 1121 and ff.). 
Operating and construction differential subsidies (titles V and VII, 
1936 act; see 46 C. F. R., ch. II.). 
(a), (6), (ce), (d), and (e) See 3, IT, above. 


X. Rules or instructions relating to standards for negotiation of and 
the grant of contracts 

(a) Data collected and developed by the operating official respon- 
sible for administration of the particular contract in conjunction with 
other involved operating officials and the legal staff, and with the 
informal cooperation of representatives of that segment of the 
industry concerned. 

(6) Publication in the Federal Register and direct distribution by 
mail to those persons known to be interested and concerned with the 
particular contract requirements. 

(c) Hearings are conducted as required by statute in connection 
with Government aid and charter contracts, and regulatory require- 
ments; otherwise at the discretion of the Maritime Administrator. 
Such hearings are announced public hearings at which all concerned 
are afforded opportunity to participate. 
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(d) Normally only a citation of statutory authority is given in 
public notice. Explanation is made otherwise in conference and 
correspondence upon request or as deemed necessary. 

(e) Federal Register publication and direct mail distribution to 
known interested parties; copies of rules are also available to others 
upon request. 


XI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon 

No formal rulemaking process followed. 

(a) Data is collected internally by the operating unit or units in- 
volved and developed in conjunction with the management staff offices; 
in instances involving the industry, industry committees are also given 
opportunity to present data they believe pertinent to the particular 
activity. 

(6) No public notice issued on purely internal procedure manuals; 
such manuals are distributed to all offices, including field, for com- 
ment. On manuals concerning internal procedure on contract admin- 
istration, industry groups are given opportunity for review and com- 
ment before issuance. 

(c) No hearings conducted; public participates only to extent indi- 
cated in (6) above. 

(7d) Nostatement. 

(e) No formal rulemaking or regular public dissemination of 
internal procedures; procedures and manuals are available to interested 
and involved persons upon request. 

XII. Rules of practice 


(a) The rules are periodically revised in light of information 
gained from experience in the application of said rules, and from 
suggestions made by attorneys practicing before the Board and 
Administration. 

(6) Proposed rules and/or revisions thereof are published in the 
Federal Register for comment. Final rules and/or revisions thereof 
are similarly published sufficiently in advance of effective date. 

(c) The public is afforded opportunity to comment on proposed 
rules or revisions thereof as stated in (6) above. In addition, copies 
are distributed to all practicing attorneys on our register for com- 
ment. Hearings are held if deemed warranted by the chairman, Fed- 
eral Maritime Board-Maritime Administrator. 

(2) No formal statement of reasons are given for such rules since 
they are fairly obvious to practicing attorneys. However, in the proc- 
ess of formulating rules which become controversial, reasons are given 
in conference or correspondence. 

(e) Published in the Federal Register; in addition, they are printed 
for distribution to interested parties by this agency and by the Gov- 
ernment Printing Office. 


XIIT. Rules relating to agency management, organization, and per- 
sonnel 
No rulemaking process followed. 
(a) Developed internally by operating and staff offices involved 
under the direction of the Office of the Maritime Administrator. 


(6) Organization changes are set forth in the Department Manual 
of Orders and published by the Department in the Federal Register ; 
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ee changes in the top echelon are announced through press re- 
eases. 
(c) and (d) None. 
(e) Department orders are distributed internally to all operating 
units. 
Answer to question 4 


Statutory provision relating to any rulemaking function of this 
agency. The procedure is prescribed in the Administrative Pro- 
cedure Act (60 Stat. 237; 5 U.S.C. 1001, et seq.). 

(a) Notice—Section 4 (a) of Administrative Procedure Act (5 
U.S. C. 1004 (a)). Publication in the Federal Register and mailing 
directly to interested parties. Dissemination by commercial publica- 
tions which follow agency activities. 

(6) Hearing —Section 4 (b) of Administrative Procedure Act (5 
U.S. C. 1004 (b)). If proposed rule is not satisfactory to interested 
parties, they may appear at the hearing or may present their views 
orally or in writing. 

(c) Record of hearing—Sections 4 (b), (6), and (7) of Adminis- 
trative Procedure Act (5 U.S. C. 1004 (b), 1006, and 1007). Minutes 
of hearings are maintained. 

Exception may be made in accordance with section 3 (1) of the 
act, which excludes from publication any function of the United 
States requiring secrecy in the public interest. See also sections 4 (1) 
and 5 (4) of Administrative Procedure Act. Section 3 (c) of Ad- 
ministrative Procedure Act provides that “information held confi- 
dential for good cause found” may not be made available even to 
persons concerned in the matter. 


Answer to question 5 


5. (a), (6), (c), (d) Rule 4 (c) of the Board’s Rules of Practice 
and Procedure provides as follows: 


(c) Participation in rulemaking. Interested persons will be afforded an 
opportunity to participate in rulemaking through submission of written data, 
views, or arguments, with or without opportunity to present the same orally in 
any manner: Provided, That, where the proposed rules are such as are required 
by statute to be made on the record after opportunity for a hearing, such hearing 
shall be conducted pursuant to section 7 of the Administrative Procedure Act, 
and the procedure shall be the same as stated in rule 10. In those proceedings 
in which respondents are named, interested persons who wish to participate 
therein shall file a petition to intervene in accordance with the provisions of 
rule5(n). (See46C. F. R. 201.51 ; 201.111 ; 201.53 ; 201.74.) 


Rule 5 (n) provides that parties may move to intervene and such 
motion will be granted if there is a sufficient showing of interest in the 
matters involved. 

(e) Rule 5 (d) of the Board’s rules provides in part: 

Two more complaints which state similar causes of action against the same 
respondent or respondents and involve substantially the same issues may be 
consolidated and heard together. 

Although applicable expressly to complaint proceedings, this rule 
would in all probability be deemed to apply to the consolidation of 
related rulemaking proceedings. 
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(f) Examiners of the hearing examiners’ office have the duty of 
preparing and serving initial or recommended decisions (rule 13 (d)). 
The same officers who preside at the reception of evidence pursuant to section 


7 of the Administrative Procedure Act shall make the initial or recommended 
decision except where such officers become unavailable to the Board. * * * 


Rule 13 (f) states in part 


All initial, recommended, tentative, and final decisions will include a state- 
ment of findings and cone lusions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion presented on the record. * * * 

Although primarily employed in adjudication proceedings, exam- 
iners are sometimes used in the taking of testimony in rulemaking pro- 
ceedings, and may be required to submit tentative decisions. 

(g) Initial or recommended decisions of hearing examiners in 
adjudication proceedings may be excepted to by the parties, in writing, 
within 15 days after their issuance (rule 13 (h)). Within 15 days 
following such exceptions, other parties may file written replies thereto 
(rule 18 (i)). Parties may request enlargement of time for filing of 
exceptions or replies to exceptions (rule 13 j j})). When these one are 
completed, the record is certified to the Board (rule 13 (k)). This 
procedure is sometimes, but not usually, followed in rulemaking 
proceedings. 

Answer to question 6 

(a) See 5 above. 

(6) Rulemaking or public procedure impractical, unnecessary, and 
contrary to the public interest: The designation of essential foreign- 
trade routes embraces considerations of economic, political, and mili- 
tary import, and are confined to the executive discretion of the Mari- 
time Administrator. The practice has been to make such designations 
on the basis of research by the staff and information obtained from 
other governmental agencies dealing with problems in this area. 
Private rights ar » afforded appropr iate consideration, although pub- 
lic proce edure is nat followed. It should be noted that while the Mer- 
chant Marine Act, 1936, makes specific requirement for public pro- 
cedure in various situations, no such requirement is made with respect 
to the description of essential trade routes. The function is technical, 
and lack of reference to a requirement for public procedure is con- 
gressional confirmation that the same should not be followed. Aside 
from the designation of essential foreign-trade routes, the agency 
establishes no regulations affecting the public in which notice or 
public procedure is not followed for the reason that such procedure is 
impracticable, unnecessary, or contrary to the public interest. 


Answer to question 7 


Modification, suspension, amendment, repeal of rule: In general, 
the procedure followed in the amendment or repeal of an existing rule 
is that followed in the initial promulgation of such a rule. Where 
modification or suspension of a rule is sought in particular cases, the 
person applying for such relief is required to show cause for the 
granting of such relief, and, in cases where third persons are affected 


95899—57—pt. 2——-3 
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thereby, notice and opportunity to present their views have been 
extended to those affected. 

As in the case of original rulemaking, where statutory provisions 
such as those of the Administrative Procedure Act prescribe the pro- 
cedure for the adoption of rules, these prescriptions are, of course, 
followed. Where statutory standards are not applicable, the pro- 
cedures followed by the agency in the adoption of rules are likely to 
be variable, although conscious effort is made to effect uniformity of 
procedure, if feasible, and to comply substantially with the Adminis- 
trative Procedure Act, even if inapplicable. 


Answer to question 8 


We have no separate rule on procedure for petitions for issuance, 
amendment, or repeal of a rule. See the answer to question 5 (a) 
above, which is generally applicable. Affected persons will submit, 
orally or in writing, suggestions about changes in rules to the office 
unit administering the activity involved. Initiation of rules and 
changes is largely through agency initiation by office unit or branch 
which is or will be charged with administration of the rule. See 
Rules of Practice and Procedure (18 F. R. 3717 ff.) In 1955, there 
were some 14 rulemaking actions, new and amendatory, initiated, and 
15 in 1956. 

Answer to question 9 


(a) Our activities in connection with vessel operations on foreign 
commerce include such matters as description of foreign-trade routes 
(sec. 211 (a), 1956 act), approval of United States vessels to foreign 
flag. Nostatistical measurement is practical. 

(6) The volume of these rules is substantial, but statistics are im- 
practical. See manuals of Administrator’s orders, management or- 
ders, bulletins. 

(ec) There is a substantial volume of rules and orders relative to 
handling and disposition of property and internal management of 
these matters. In general, the Federal Property and Administrative 
Act of 1949 and the regulations of the General Services Administra- 
tion are the basis for our orders on these subjects. Public participa- 
tion is not regarded as desirable in the administration of quasi-business 
activities of internal-management activities of this nature, involving 
minutia of detail on the one hand and discretionary questions of policy 
on the other hand. 

We have not found it desirable to use advisory groups. 

Benefits in the nature of subsidy and related contracts are subject 
to rules and regulations and practice manuals. 


Answer to question 10 


(a) No. The Federal Maritime Board (rule 4 (d) ; 18 F. R. 3718) 
will incorporate in any rules adopted a concise general statement of 
their basis and purpose. 

(6) All evidence which is relevant, material, reliable, and proba- 
tive, and not unduly repetitious or cumulative, shall be admissible. 
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Every party (formal hearing) shall have the right to present his 
case or defense by oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as may be required 
for a full and true disclosure of the facts (rule 10 (n) (p); 18 F. R. 
3722). 

Answer to question 11 


a) When the agency finds that the delay in publication will be im- 
practicable or contrary to the public interest involved, including situ- 
ations where delay actually may be harmful to the ‘public affected. 
National Shipping Administration Order No. 67 (L. R. P. 1) in- 
volved seamen’s claims, 


(5) See (a) above. 


Answer to question 12 
No. 


Answer to question 13 


Rules relating to documentation, transfer, or charter of vessels— 
citizenship declarations. 

Rules affecting subsidized vessels and operators. 

Rules prescribing forms of seamen’s war risk insurance policy. 

Rules relating to auditing and accounting. 

Rules relating to vessel performance reports. 

Rules relating to operations under general agency contract. 

Submitted to the committee are copies of general orders or amend- 
ments (No. 61, 2d Rev. (F. R. vol. 20, No. 47) ; No. 75, amendments 5 
and 6 (21 F. R. 2620); No. 39, 2d Rev. (21 F. R. 8818) ; 27, Rev., 
Supp. 1 (F. R. vol. 20, No. 90) ; No. 22 Rev.) 


Answer to question 14 

(a) Yes. 

(6) Problems arise in determinations of policy under delegations 
rather than making of rule. 

(c) Changes are generally the result of policy changes to meet 
changing conditions and needs. These changes are recommended by 
industr y and public affected, by congressional and public criticism of 

results or programs, and by the agency. The leading changes in the 

last 2 years have been prompted “to secure greater private | financial 
participat ion in place of Government financing, especially in con- 
nection with construction of new ships. 

(d) In the fields of business operations and internal management 
of properties. See section 207 of the Merchant Marine Act, 1936 
(U.S. C., title 46, see. 1117). 

(e) See coordination of forwarding (sec. 217 of Merchant Marine 
Act, 1936; U. S. C., title 46, sec. 1127). We are recommending re- 
peal as inapplicable in time of peace. 

(f) We continuously suggest clarification in connection with new 
substantive legislation which Congress considers. 
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FOREIGN EXCESS PROPERTY 
I. RULEMAKING 


1. Substantive authority with respect to foreign excess property is 
conferred upon the Secretary of Commerce by : 

(a) Public Law No. 152, Federal Property and Administrative 
Services Act of 1949 (63 Stat. 399,40 U.S. C.; 40 U.S. C. 512). Rule- 
making authority with respect to this function is derived from title 5, 
United States Code, section 22 and Reorganization Plan No. 5 of 1950 
(5 U.S. C. 1332-15). 

(6) Secretary of Commerce. 

(c) Not delegated. 

2. Please refer to 1 (a), supra (5 U.S. C. 22; Reorganization Plan 
No. 5 of 1950, 5 U.S. C. 1332-15). 

3-I. (a) Experience from administration. 

(6) Prepublication in Federal Register, 60 to 90 days’ notice. 

(c) Opportunity to comment within time limit. 

(d) Complete as published in Federal Register. 

(e) By publication in Federal Register—Code of Federal Regula- 
tions and separate copies available. 

Iand II. Identical to I, supra. 

IILand IV. None issued. 

V. See I, supra. 

VI. None. 

VIL. See I, supra. 

VIII, [X, and X. Does not apply. 

XI. Foreign Excess Property Order No. 1, see I, supra. 

XII. See I, supra. 

XII. Does not apply. 

4. None. 

5. (a) and (0) See 3, supra. 

(c) Oral submissions are not received in connection with rule- 
making. 

(d) None; not applicable. 

(e), (f), and (g) Does not apply. 

6. (a) Yes; see 3, supra. It is the Department policy to provide 
advance notice of rulemaking whenever possible and in the absence of 
overriding reasons to the contrary. 

(6) Does not apply. 

7. Proposed ales are published in the Federal Register. Oppor- 
tunity is given for comment after which the rule is made final by pub- 
lication. The procedures are uniform but are not governed by pro- 
cedural regulations. 

8. A letter to the foreign excess property officer or the Secretary 
of Commerce will be given consideration. One change was initiated 
by the Department in 1956. No rulemaking applications were re- 
ceived during 1955 or 1956. 

9. (a) Nearly all involved United States military surplus located 
abroad. 

(6b) None. 

(c) Please see (a), supra. 

The Department makes it a practice to publish advance notice of 
rules. No other public participation is regarded as desirable, as the 
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rules issued are chiefly procedural and in implementation of the statu- 
tory responsibility of the Secretary. Advisory groups are not used. 

10. (a) No. 

(b) Yes. 

11. (a) Notice of a proposed rule, Supplement 1 to Foreign Excess 
Property Order No. 1, was published in the Federal Register and al- 
lowed 20 days following the date of publication for filing views and 
arguments. No comments of any nature were received. The rule was 
made final on October 10, 1956, wpon publication in the Federal Regis- 
ter. Section 2 of this supplement provided : 

The provisions of section 1 [sec. 401.11] of this supplement shall not apply to 
importations into the United States of foreign excess property with respect to 
which authority for such importations is withdrawn pursuant to section 1 
hereof, provided such foreign excess property has been acquired prior to the date 
of this supplement by holders of authorizations, permits, determinations, licenses 
or approvals issued on or before December 31, 1955, for such importations, if 
such foreign excess property shall be delivered on or before October 8, 1956, to a 
carrier for transportation to the United States. 

(3) Such publication is not required. 

. No. 

i 3. See 11 (a), supra. 

14. (a) The language of section 402 of Public Law 152 is reasonably 
clear but is not easily susceptible of implementation. 

(6) The act states that— 


Foreign excess property may be disposed of (a) by sale, exchange, lease or 
transfer, for cash, credit or other property, with or without warranty, and upon 
such terms and conditions as the head of the executive agency concerned deems 
proper ; but in no event shall any property be sold without a condition forbidding 
its importation into the United States, unless the Secretary of Agriculture (in the 
ease of any agricultural commodity, food, or cotton or woolen goods) or the 
Secretary of Commerce (in the case of any other property) determines that the 
importation of such property would relieve domestic shortages or otherwise be 
beneficial to the economy of this country. 


The act does not clearly state whether an advance determination of 
domestic shortage relieves the selling agency of the necessity of selling 
with a prohibition or whether exceptions are to be made at the time 
of the proposed importation. The act contains no provisions indi- 
cating how it is to be implemented or enforced. 

(c) No. 

(7) The statutory language provides— 

* * * the Secretary of Commerce (in the case of any other property) deter- 


mines that the importation of such property would relieve domestic shortages or 
otherwise be beneficial to the economy of this country * * *. 


(e) No. 





BUREAU OF THE CENSUS 
I. RuLEMAKING 


1. Rules in regard to statistical information to be furnished for 
censuses and annual surveys, collection of foreign trade statistics, per- 
sonal census records service. 

(a) Title 5, United States Code, section 22, Department heads may 
mi rules for the government of his department. 
(6) Secretary of Commerce. 
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(c) Director, Bureau of the Census. 

2. Title 13, United States Code, does not contain, but implies, a gen- 
eral grant of rulemaking authority to carry out the purposes of the act. 

3-I. Procedural rules are seldom established by the Bureau, and 
when it is done they are established in the same manner, and as a part 
of substantive rules. 

II. (a) Data are collected from advisory committees, users of Census 
Bureau reports, and those affected by the rules. 

(6) Notification is published in the Federal Register and also pub- 
licity is given in various professional and trade journals and similar 
outlets. 

(¢) Comments are requested. 

(d) Federal Register notice contains the statement of the reason for 
adoption of rules. 

(e) See (0) above. 

Ill. (a) through (e) not applicable. 

IV. Few interpretive rules are made; if any are made, they are usu- 
ally in regard to the collection of foreign trade statistics. 

(a) Views of other agencies and interested parties. 

(6) All interested persons are informed. 

(c) No formal hearings are held. 

(d) Rules contain a statement of the reasons for the rule. 

(e) Included in Census Bureau publications. 

V. Not applicable. 

VI. Statutes state what information may be available to the public 
and what is to be treated as confidential. 

VII. General Services Administration rules are followed. 

VIII and IX. Not applicable. 

X. General Services Administration rules and those of the Small 
Business Administration are followed. 

XI. (a) through (e) none. 

XII. Not applicable. 

XIII. (a) through (e) none. 

4 (a), (6), and (c) None. 

5. (a) Contract disputes must be made in writing to the contracting 
officer in accord with General Services Administration Form 32. 

(5), (ce), (d), (e), and (f) None. 

(g) Appeal may be made to the Secretary of Commerce. 

6. (a) Questions contained in census schedules are the result of 
public and governmental participation, although this is not strictly 
a rulemaking function. 

(6) None. 

7. (a) and (6) rules are amended, repealed, or suspended in the 
same manner as they are established. 

8. Notice of proposed rulemaking in the Federal Register accords 
interested persons the right to petition in regard to rules. 

No records are available regarding whether any petitions were 
received during 1955 and 1956. 

9. (a) Only incidentally are foreign affairs functions involved 
through the rules made in regard to the collection of foreign-trade 
statistics. 

(6) Few rules are made by the agency and of the total made only 
a small proportion relate to agency management and personnel. 

(c) See 3-VII, VIII, IX, and X. 
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10. (a) Yes, any matter received is considered ; no, the submissions, 
if any are received, are not listed. 

(b) 

(a) Only those in regard to the establishment of fees. 

(6) See (a) above. 

12. No. 

13. Notice of Bureau surveys of business and industry. 

14. Rulemaking power of the Bureau is derived from title 5, United 
States Code, section 22, and Reorganization Plan 5 of 1950. 

(a) Yes. 

(6) None. 

(ce) No. 

(d) Personal Census Records Service, title 13, United States Code, 
section 8, permits discretion within statutory limits, also when annual 
and other interim surveys are to be taken is discretionary. 

(e) No. 

(f) Amendments to title 13 have been proposed. 


CIVIL AERONAUTICS ADMINISTRATION 


1. (a) Generally speaking, the Administrator of Civil Aeronautics 
derives his rulemaking power from the Civil Aeronautics Act of 
1938, as amended (49 U.S. 401), this being the basic law governing 
civil aviation. 

Under the provisions of section 205 of the Civil Aeronautics Act 
of 1938, as amended, the Authority is empowered— 
to make and amend such general or special rules, regulations, and procedures, 
pursuant to and consistent with the provisions of this Act, as it shall deem 
necessary to carry out such provisions and to exercise and perform its powers 
and duties under this Act. 

The foregoing provision is the language of the 1938 act as originally 
written and is the broad general grant to the Authority to formulate 
and promulgate rules and regulations. In this connection it must 
be borne in mind that the Civil aera Authority as created 
originally by the 1938 act (52 Stat. 973) was revised by Reorganiza- 
tion Plans Nos. III and IV of 1940 (published as notes to 5 U. S.C. 
133t, at pp. 130 and 132 of the 1952 edition), into two agencies known 
as the Civil Aeronautics Board and the Civil Aeronautics Adminis- 
tration, and the functions formerly performed by the Civil Aero- 
nautics Authority were allocated between the two latter agencies. The 
Administrator of Civil Aeronautics became an official of the Depart- 
ment of Commerce. The Civil Aeronautics Board became essentially 
an independent agency. 

The act of July 1, 1948 (62 Stat. 1216), provided that the Civil 
Aeronautics Board, subject to such terms, conditions, and limitations 
as the Board may specify, i is empowered to delegate to the Adminis- 
trator the power or authority to prescribe rules, regulations, and 
standards under title VI of the 1938 act and to perform functions 
authorized under section 702 of this act. The Board may modify, 
suspend, revoke, or terminate such power or authority so ‘delegated 
by it to the Administrator and may prescribe by rules and regulations 
such provisions and procedures for review of actions taken by the 
Administrator under authority delegated hereunder as it may deem 
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necessary and appropriate in the public interest. (Sec. 601c added 
to the 1938 act.) 

The Administrator is also authorized to exercise the rulemaking 
function under the authority of and for the purpose of implementing 
the following acts: 


| Subchapter 
| of Code of 


Name | Codecitation | Federal 
| | Regulations, 

| | title 14, 

ch. IL 
— — —_——$————— — — _ - — _ ——— — a - —— — | - — - -_— 
Federal Airport Act. yp as EF eras oy ___| 60 Stat. 170 | 550, 555, 560 
Act relating to release of airport prope rty ES | 565 
Act relating to Washington National Airport.................._.__..__| 44 Stat. 688_- 570 
Act relating to Canton and Wake Island______- Bete a ee a 62 Stat. 453___- 575 
Anch —— and Fairbanks, Alaska Airport Act.__- a ciapeeat ee ate 580 
Act relating to fees for copying and certifying docume Nis 6h sett | 56 Stat. 1067___ 414 


(6) Reorganization Plan No. V of 1950 (64 Stat. 1263, 5 U.S. C. 
1332- 15, pp. "160-161, 15 F. R.3 74), effective May 24, 1950, transferred 
all rulemaking functions vested in the Administrator under the above 
listed acts to the Secretary of Commerce. However , the Secretary of 
Commerce, by Dep: irtment Order No. 115 (15 F. R. 3195), effective 
May 24, 1950, redelegated all such functions to the Administrator of 
Civil Aeronautics in accordance with section 2 of Reorganization Plan 
No. V of 1950. 

(c) There is no delegation of such powers by the Administrator. 

In most instances the acts administered by this agency contain a 
general grant of authority to the Administrator to promulgate such 
rules as are necessary to carry out the purposes of the act. 

To illustrate, it is provided by section 205a of the Civil Aeronautics 

Act of 1938, as amended, that— 
The Authority is empowered to perform such acts, to conduct such investigations, 
to issue and amend such orders, and to make or amend such general or special 
rules, regulations, and procedure, pursuant to and consistent with the provisions 
of the act, as it shall deem necessary to carry out such provisions and to exercise 
and perform its powers and duties under this act. 

In the Federal Airport Act there are numerous general grants of 
authority to the Administrator, as, for instance, under section 13 re- 
lating to allowable project costs “to prescribe such regulations, includ- 
ing regulations with respect to the auditing of project costs, as he may 
deem necessary to effectuate the purposes of this section.” 

Under section 2 of the act of June 30, 1940, creating the Washington 
National Airport, it is provided that— 

The Administrator shall have * * * the power to make and amend such rules and 
regulations as he may deem necessary to the proper exercise thereof. 

An almost identical provision to that just quoted is contained 
section 4 of the act of May 28, 1948, authorizing airports at Anchorage 
and Fairbanks. 


I. Procedural rules—IIT. General statements of policy—IV. Inter- 
pretative rules 


(a) From within the agency. 
(6) No notice of proposed rulemaking. 
(c) No hearing or public participation. 
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(d) Concise statement published in Federal Register. 

(e) Publication in Federal Register and copies are available upon 
request to Administrator. 
Substantive rules 


(a) From recommendations made by the aviation industry or from 
research and experimentation conducted by technical offices of the 
administration. 


(6) Notice in Federal Register or directly to all interested persons 
or both. 

The giving of notice may be waived whenever the administration for 
good cause finds (and incorporates in the findings a brief statement 
therefor i in the rules issued) that publication of the proceedings there- 
on are impractical, unnecessary, or contrary to the public interest. 

(c) Full he: aring and public participation invited. 

(d) Notice of heari ings alw ays carries reasons for rules and so does 
preamble when rule, as adopted, is published. 

(e) Publication in Federal Register, Code of Federal Regulations, 
and copies are always available upon request to Administration. 


V. Statements of the general course and method by which functions 
are channeled and determined 


Inquiries (a), (6), (¢), and (d) are not specifically applicable to 
this question. The functions of the Civil Aeronautics Administra- 
tion are centered in a Washington staff office and executed through 
regional and district offices loc: ated throughout the United States and 
in certain foreign countries. 

In response to inquiry (e), the rules of the Administrator provide 
for the promulgation, uncodified, in the “Notices” section of the Fed- 
eral Register and in summarized form in the United States Govern- 
ment Organization Manual a description of the Administration’s 
central and field organization including delegations by the Admin- 
istrator of final authority and the established places at which, and 


methods by which, the public may secure information or make sub- 
mittals or requests. 


VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files 
Since no rules are published, inquiry items (@), (6), (¢), (d), and 
e), have no direct applicability to this haabes However, an ad- 
ielesties order makes available to persons properly and directly 
concerned, all matters of official record except information held con- 
fidential for reasons of security in the public welfare or for other good 
cause shown (14 CFR 405.11 ¢). 


VIT. Rules re lating to public Pro pe rty, including the use and dis- 
position of land 

Public property owned by the United States Government and com- 
ing under the control of the Administrator consists primarily of air- 
way facilities and equipment, numerous emergency landing fields and 
the Washington National Airport (creating statute (54 ‘Stat. 688), 
implemented by rules of the Administrator, 14 C. F. R. 570), Canton 
and Wake Island Airports (creating statute (62 Stat. 453), imple- 
mented by rules of the Administrator, 14 C. F. R. 575) and the An- 
chorage and Fairbanks, Alaska, airports (creating statute (62 Stat. 


278), implemented by rules of the Administrator, 14 C. F. R. 580). 
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Because notice of proposed rulemaking is excused under the pro- 
visions of section 4 of the Administrative Procedure Act in any mat- 
ter relating to agency management or to public property, and bee: ause 
the operation of the above airw ay facilities and airports is a proprie- 
tary function of the Administrator, the rules promulgated with respect 
thereto are primarily for the purpose of implementing the creating 
statutes and to express the operating policy of the Administrator. 
Therefore notice and hearing is not required but the rules of the Ad- 
ministrator with respect thereto have been published in the Federal 
Register and are made available to the public to the same extent as 
rules promulgated pursuant to notice. 


Vill. Rules relating to the making of loans to public or private 
parties 
Not applicable. ‘ 


IX. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other 
functions 

No functions of the Administrator involve the granting of public 
funds to private parties for any purpose. However, grants to public 
bodies are made under the Federal Airport Act (60 Stat. 170) and 

rules governing the making of these grants are set forth in title 14, 

Code of Federal Regulations, part 550, entitled “Federal Aid to Public 

Agencies for the Development of Public Airports” and these have 

been published in the Federal Register. These regulations are not 

substantive rules but are merely statements of procedure and condi- 
tions relating to how airport grants may be made to public body. 

Therefore, items (a), (0), (c), and (d) do not apply. 


X. Rules or instructions relating to standards for negotiation of and 
the grant of contracts 
The Administrator has not issued rules on the above although a 
contract procurement manual has been developed for the use and 
guidance of Administration personnel. This is exclusively for inter- 
nal use. 


ATI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon 

Items (a), (0), (c), (d), and (e) do not apply to this inquiry. 

Manuals of proc edure and operating letters are issued containing 
internal technical instructions for the use and guidance of CAA per- 
sonnel, These are prepared and issued by the various program offices 
in Washington, and are not published in the Federal Register. 
ALI. Rules of practice 

Items (a), (6), (c), and (d@) are not applicable to this inquiry. 
Rules of practice have been formulated by the Administrator and 
adopted without prior notice or hearing although after adoption they 
were published originally in the Federal Register (15 F. R. 9437, 
December 30, 1950), and amendments have been similarly published. 
These rules also appear in title 14, Code of Federal Regulations, section 
406. 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 135 


XIII. Rules relating to agency management, organization, and per- 
sonnel 


Items (a), (6), (c), and (d) are not applicable to this inquiry. 

No rules are issued on these matters, except, however, that admin- 
istrative orders are issued covering matter pertaining to agency man- 
agement, organization, and personnel. These are for internal use 
and are not published. 

4. As related to any rulemaking function of this agency, there are 
no statutory provisions which require notice or hearing as a necessary 
condition precedent to the promulgation of the rule. In saying this, 
we desire to point out that while we find no such requirement in any 
of the various acts pertaining to civil aeronautics, particularly those 
shown under question 1 hereof, this agency is subject to and complies 
with the notice and hearing requirements pertaining to rulemaking 
contained in the Administrative Procedure Act. 

With respect to the type of notice given, hearing afforded and rec- 
ord kept, see answer to question 3. 

5. (a) Written submissions of views: These may be presented in 
any manner ) 14 C, F. R. 405.13). 

(6) The forms for written submissions: No special forms are pre- 
scribed. 

(c) Oral submissions: This is permissible (14 C. F. R. 405.13). 

(d) Intervention: Yes (14 C. F. R. 405.13 (d) and 405.14). 

(e) Consolidation of proceedings: No prohibition. 

(7) Initial or recommended decisions : Not issued. 

(g) Appeals therefrom: In case of controversy, any interested per- 
son may request and be granted an opportunity to appear before the 
proper official of the Administration and be heard (14 C. F. R. 
405.14). 

6. (a) The Administration has provided (14 C. F. R. 405.14), that 
any interested person may request and will be granted an oppor- 
tunity to appear informally before the proper official or officials 
of the Administration for the presentation, adjustment, or deter- 
mination of an issue or a controversy pertaining to a function of 
the Administration. This is done in order to obtain the fullest in- 
formation possible as a basis for decision as to the soundness of a 
proposed rule. 

(5) None. 

7. Under no circumstances are rules or rulemaking procedures 
modified, amended, or repealed in any particular case, but suspen- 
sion thereof is allowed when justified in special situations when the 
suspension is not in violation of law. 

8. Regulations of the Administrator (14 C. F. R. 405.13b) provide 
that after the Administration has complied with provisions for notice 
and hearing relating to a proposed rule, all interested persons shall 
be afforded an opportunity to participate in the rulemaking through 
submission of written data, views, or arguments with or without op- 
portunity to present the same orally in any manner. 

With respect to amendment or repeal, the provisions of title 14, 
Code of Federal Regulations, section 405.13d, provided that any inter- 
ested person may petition for the repeal of Administration rules. 
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The petition shall set forth clearly and concisely the petitioner’s in- 
terest in the subject matter, the specific action desired, the facts justi- 
fying the action and the purpose that would be served by granting 
the action. 

The number of requests received during 1955 and 1956 coming to 
the Administration from the public numbered 167 of which 129 were 
adopted. During this same period, the Administration proposed and 
adopted 322 similar changes either in the regulations of the Adminis- 
trator or in the civil aeronautics manuals, plus 4,900 changes to mini- 
mum en route altitudes, made pursuant to regulations of the Adminis- 
trator (14 C. F. R. 610) and 1,700 changes to instrument approach 
meme! eh made pursuant to regulations of the Administrator (14 
C. F. R. 609). These last mentioned changes are modifications of 
altitudes and instrument approach procedures applicable to military 

and civilian use of the civil airways using approved airports for }: ak 
ings and takeoffs. 

9. (a) Military and naval] aircraft operating in the United States 
are subject to the same air traflic rules that govern civil aircraft in the 
use of civil airways and controlled airspace. Therefore, military and 
naval aircraft would be subject to the rules of the Administrator con- 
tained in parts 609 and 610 of the Code of Federal Regulations, pre- 
scribing respectively standard instrument approach procedures and 
minimum en route instrument flight rule altitudes. Military and 
naval aircraft are also subject to the rules of the Administrator in 
parts 608 and 620 of the Code of Federal Regulations governing, re- 
spectively, danger areas and security control of air traffic. 

In the sense in which we understand this question, we do not regard 
any rules made by the Administration as involving foreign affairs 
functions of the United States. However, it should be stated here 
that foreign air carriers operating within the jurisdictional limits of 
the United States, are bound by our Air Traffic Rules. In this con- 
nection the Administration works closely in conjunction with the In- 
ternational Civil Aviation Organization (ICAO) and the rules pro- 
mulgated under title 14, Code of Federal Regulations, part 612, dealing 
with aeronautical fixed communication, illustrate the manner in which 
the rules of the Administrator affect foreign air-carrier operations. 

Of all the rules published by the agency, we estimate that perhaps 
25 percent involve military, naval, or foreign affairs functions of the 
United States. ; 

(6) and (c) Only a small proportion of the rules of the Adminis- 
trator, probably less than 5 percent, involve agenc y management, per- 
sonnnel, public property, loans, grants, benefits, or contracts. 

With respect to rulemaking as it relates to any of the above mat- 
ters, public participation and the use of advisory groups is generally 
regarded as desirable although these aids are rarely employed in such 
proprietary functions as agency management and personnel matters. 

Public participation is regarded by the Administration as valuable 
in arriving at sound decisions regarding the making of rules that 
affect aviation generally but because of the technical nature of air 
operations the Administration relies primarily on the views of mem- 
bers of industry and Government who are trained in this field. As 
an illustration of this policy, the Administration works closely with 
the Board for Security Control of Air Traffic (SCAT), which is an 
advisory body established for the purpose of coordinating the views of 
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all branches of defense, Government, and industry dealing with 
aviation. 

10. (a) Yes, but we do not list or categorize this material. 

(6) The rules of the Administrator (14 C. F. R. 505.13 (d)) pro- 
vide that persons petitioning the Administration shall set forth in the 
petition clearly and concisely the petitioner’s interest in the subject 
matter, the specific action desired, the facts requiring or justifying 
the action, and the purpose that would be served by granting the 
action. 

11. (a) Whenever it is deemed necessary in the interest of safety 
in air travel, the Administrator, pursuant to the authority granted 
under section 4 (c) of the Administrative Procedure Act, may and 
does declare a rule effective immediately on publication. 

Rules promulgated in the last 2 years of the type described in (a) 
above, have been issued as follows: 

Under title 14, Code of Federal Regulations, part 609, Standard 
instrument approach procedure, 107 amendments. 

Under title 14, Code of Federal Regulations, part 610, Minimum 
en route instrument flight rule procedures—26 amendments. 

Under Civil Aeronautics Manual 60, one amendment. 

12. No. ; 

13. The rulings of the Administrator may be classified as follows: 

Regulations of the Administrator are regulations issued under 
direct authority conferred upon the Administrator by the provisions 
of the Civil Aeronautics Act of 1938, as amended, and as conferred by 
the provisions of other acts relating to civil aviation, and particularly 
those acts listed in response to inquiry 1 above. 

CAA rules are supplementary regulations issued pursuant to au- 
thority expressly delegated to the Administrator by the Civil Aero- 
nautics Board in the civil air regulations. 

The above regulations and rules are mandatory, legally enforceable 
and must be complied with. 

CAA policies provide detailed technical information on recom- 
mended methods of complying with the civil air regulations. Such 
policies are for the guidance of the public and are not mandatory in 
nature. 

CAA interpretations are rulings which define or explain words and 
phrases of the civil air regulations. Such interpretations are for the 
guidance of the public and are followed by the Administration in de- 
termining compliance with the regulations. 

14. (a) Yes. 

(6) None of any real significance. 

(c) While there have been changes in the various acts administered 
by this agency broadening the powers and scope of the Administra- 
tion’s activities, experience has developed no need of amending the act 
for the special purpose of clarifying the meaning of the language of 
the act as it pertains to rulemaking. 

(d) In the entire area of the law pertaining to civil aviation—re- 
ferring particularly to those acts hsted in response to question 1 
herein—action by the Administrator is, for the most part, discretion- 
ary. ‘This is necessarily so in view of the newness of the aviation in- 
dustry, the highly technical and exploratory nature of the functions 
and operations pertaining to it, and the need for flexibility in the law 
so that those administering it could quickly conform the implementing 
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rules and regulations to the constant changes required to meet the 
demands of tec ‘thnological progress and the lessons of experience in 
assuring air safety. 

(e) None. 

(f) Notapplicable. 


THE BUREAU OF FOREIGN COMMERCE 
I. RULEMAKING 
(Export Control Act of 1949, as amended) 


1. The Bureau of Foreign Commerce administers the Export Con- 
trol Act of 1949 pursuant tor egulations issued thereunder. 

(a) The Export Control Act is codified in title 50, United States 
Code Appendix, section 2021 and following, and authorizes the pro- 
hibition or curtailment of exports of articles, materials, or supplies, in- 
cluding technical data, in order to effectuate policies set forth in the 
act. Section 3 (a) of the act authorizes the issuance of rules and regu- 
lations to effectuate those policies. 

(6) The President is designated in the act with authority to delegate 
the functions provided therein. 

(c) The President has delegated the authority to the Department 
of Commerce, and the Secretary has redelegated the authority to the 
Assistant Secretary for International Affairs and the Director of the 
Bureau of Foreign Commerce. Certain specific functions related to 
investigations and the production of records or testimony have been 
redelegated to specific officials within the Bureau of Foreign Com- 
merce. 

2. The Export Control Act of 1949 provides in section 3 (a) that- 

To effectuate the policies set forth in section 2 hereof, the President may pro- 
hibit or curtail the exportation from the United States, its Territories and 
possessions, of any articles, materials, or supplies, including technical data, 
except under such rules and regulations as he shall prescribe. To the extent 
necessary to achieve effective enforcement of this Act, such rules and regula- 
tions may apply to the financing, transporting, and other servicing of exports 
and the participation therein by any person. 

3. Categories VII, VIII, TX, and X are inapplicable. 

(a) With respect to categories I-VI and XII, the process generally 
followed is to collect the data necessary for rulemaking, from general 
agency experience with the administration of the act, special surveys 
conducted in the United States and abroad to ascertain compliance 
with the act, questionnaires to interested segments of the export indus- 
try, and suggestions from the industry. 

(6) Notice of proposed rulemaking for rules deemed to be of sub- 
stantive importance and which are not of a kind that require adoption 
without prior notice (rules imposing export restrictions on particular 
commodities often must be adopted without prior notice to protect. 
the national security and domestic economy against risk of shipment 
to unfriendly destinations or an undue drain ‘from this country) are 
generally adopted after notice to, and the securing of advice from, ad- 
visory committees representative of interested segments of the export 
industry 

(c) See (6) above. 
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(d) For most rules adopted, an agency’s statement of reasons is 
included in the current export bulletin which announces the adoption 
of the rule and which is published by the Bureau and disseminated 
to the export industry. In addition, the adoption of important rules 
is accompanied by a Bureau statement which is disseminated to the 
press, explaining the reasons for the rule. 

(e) All rules are published in the Federal Register when issued, 
as well as in the current export bulletins, which are available to the 
export industry. In addition, the Bureau publishes a comprehensive 
export schedule, which is a looseleaf compilation of the export-con- 
trol rules kept up to date by the current export bulletins. ‘The com- 
prehensive export schedule is obtainable by subscription from field 
offices of the Department of Commerce and the Superintendent of 
Documents. Copies are available for examination in the field offices 
of the Department of Commerce throughout the United States and 
in American embassies and consulates abroad. 

Practice manuals for agency personnel and rules relating to agency 
management, organization, and personnel are not generally made pub- 
lic since the national security and foreign affairs’ functions with which 
they are concerned require classification of all or substantial parts 
thereof. 

4. The Export Control Act does not provide for notice of hearing 
and record of hearing relating to rulemaking, but does provide, in 
sec tion 4, for both inter agency “and representative trade consultation. 

Section 7 of the act exempts functions exercised thereunder from the 
operation of the Administrative Procedure Act, except as to the re- 
quirements of section 3 of the Administrative Procedure Act. 

5. See answers to question 3 above. 

In addition, section 383.1 of the export-control regulations pro- 
vides that any person may appeal to the Appeals Board of the De- 
partment of Commerce any regulation or administrative act issued 
or taken by the Department of Commerce under the Export Control 
Act. The grounds of appeal may include the exceptional or unrea- 
sonable hs ardship worked upon the appellant by the regulation or ad- 
ministrative action, or that it improperly discriminates against the 
appellant. Part 383 of the export regulations sets up the procedure 
for the presentation of such appeals to the Appeals Board, which is 
an agency in the Office of the Assistant Secretary for Administra- 
_ separate from the Bureau of Foreign Commerce. 

(a) As indicated in answers to questions 3 and 4, the Bureau of 
Wena Commerce affords public participation in the making of im- 
ports int rules even though not required by statute to do so. The 
agency believes that such procedures make possible the adoption of 
workable rules which will have the support and cooperation of the 
industry affected. 

(6) See answers to questions 3 and 4 above. 

The modification or suspension of rules in a particular case is 
undertaken most infrequently, and only where application of the 
promulgated rule would create an unusual or unwarranted hardship. 
In addition, see answer to question 5, above, relative to the functions 
of the departmental Appeals Board. 

Any person may request the issuance, amendment, or repeal of 
any rules or regulations. The request when received is then processed 
in the same manner as similar requests received from within the 
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agency itself. The number of such requests is not known, but it is 
relativ ely small compared with those initiated by the agency. 

9. (a) Approximately 80 to 90 percent of the rules involve either 
military or foreign-affairs functions. See declaration of policy in 
title 50, United States Code Appendix, section 2022. — 

(6) Less than 1 percent involve agency management or personnel. 

(c) None. 

For public participation in formulation of rules, see answers to 
questions 3, 4, 5, and 6. 

10. (a) Where the views of the public, or portions of it, have been 
sought and received, it is generally the practice to indicate that fact 
and that such views have been considered in the formulation of the 
rule. The submissions are sometimes, but not generally, categorized 
in the recital. 

(6) The agency does not have rules of procedure covering this 
matter. 

(a) Most of the rules issued are made effective less than 30 days, but 
generally not less than 7 days after publication. Some rules, however, 
are made effective immediately upon publication. This is necessitated 
in order to meet national defense or foreign policy objectives which 
would, at least in part, be frustrated by delay. 

(6) All rules granting exemptions or relieving restrictions are made 
effective upon publication. 

Rules requested are too numerous for convenient listing, but copies 
of all will be furnished to the committee on request. 

- See answer to question 11. 

The administration of the Export Control Act of 1949 is re- 
sauna quarterly to the Congress. The quarterly reports of the last 2 
years contain summaries of the kinds of rules issued in that period. 

14. (a) Yes. 

(b) None. 

(c) There has been no change in congressional standards since 1949 
and such standards, although not spec ‘ified in legislation prior to that 
time, were given effect in the administration of. export controls from 
1940 to 1949. 

(d) The full scope of action within the congressional policies ex- 
pressed is committed to agency discretion. 

(e) No. 

(7) None. 


EXECUTIVE SECRETARY OF THE FOREIGN-TRADE 
ZONES 


(Foreign-Trade Zones Act of June 18, 1934, as amended) 


FOREWORD 


The Foreign-Trade Zones Act authorizes the Foreign-Trade Zones 
Board created by the act to grant to qualified public or private corpo- 
rations permission to est: ablish and operate foreign-trade zones in 
ports of entry within the United States and its territories. After 
establishment of a zone, the Board has supervisory authority over 
the zone. The purpose of the act is to expedite and encourage our 
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import, transshipment, and reexport trade. Foreign merchandise 
may be brought into these foreign-trade zones with relative freedom 
from customs laws and, when desirable, may be stored, exhibited, 
mixed with domestic merchandise, or otherwise manipulated, or be 
manufactured prior to reexportation or entry into customs territory 
of the United States. Only if and when the merchandise is brought 
into customs territory from a zone is it subject to customs laws and 
regulations relating to imports. Four foreign-trade zones are cur- 
rently in existence. 
I. RuLeMaKkINnG 


(a) Foreign-Trade Zones Act, Public Law 397, 73d Congress, 
vceeri June 18, 1934 (48 Stat. 998- 1003; 19 U.S. C. 81a-81u), as 
amended by Public Law 566, 81st Congress, approved June 17, 1950. 

Section 2 (a) of the act provides: 

The Board is hereby authorized, subject to the conditions and restrictions of 
this act and of the rules and regulations made thereunder, upon application as 
hereinafter provided, to grant to corporations the privilege of establishing, oper- 
ating, and maintaining foreign-trade zones in or adjacent to ports of entry under 
the jurisdiction of the United States. 

Section 7 of the act provides that if the Board finds that the pro- 
posed plans and location are suitable for the accomplishment of the 
purpose of a foreign-trade zone and that the facilities are sufficient it 
shall make the grant of : authority. 

Section 8 of the act authorizes the Board to prescribe such rules 
and regulations to carry out the act, not inconsistent with those made 
by the Secretary of the Treasury relating to the protection of the 
revenue, properly to be derived from merchandise involved in foreign- 
trade zone operations. 

Section 15 (b) of the act provides: 

The Board shall prescribe rules and regulations regarding employees and 
other persons entering and leaving the zone. All rules and regulations con- 


cerning the protection of the revenue shall be approved by the Secretary of the 
Treasury. 


Section 16 (a) of the act provides: 


The form and manner of keeping the accounts of each zone shall be prescribed 
by the Board. 

(6) See answer to questions 1 (a) and 2. 

The act designates the following officials as members of the For- 
eign-Trade Zones Board: the Secretary of Commerce (who is also 
designated Chairman and executive officer), the Secretary of the 
Treasury, and the Secretary of the Army. 

(ec) The regulations contain provisions concerning organization of 
the Board, including provision for an executive sec retary to carry 
out designated administrative functions for the Board; for a com- 
mittee of alternates to assist Board members, including reviewing 
and preparing all matters for presentation to the Board and holding 
hearings; and for an Examiners Committee to conduct investigations 
and hear ings. In addition, the collector of customs in whose district 
a foreign-trade zone is located is also placed in local charge of the 
zone as resident representative of the Board. (See Board regula- 
tions secs. 400.1300-400.1321; sec. 400.1000, as amended.) 
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2. The act contains various provisions relating to the establish- 
ment, operation, maintenance, and administration of foreign-trade 
zones. 

As above indicated section 8 of the act provides: 

The Board shall prescribe such rules and regulations not inconsistent with the 
provisions of this act or the rules and regulations of the Secretary of the 
Treasury made hereunder and as may be necessary to carry out this act. 

Under this and other sections of the act (e. g., 3 and 5), the Secre- 
tary of the Treasury is authorized to issue regulations relating to the 
protection of the revenue. 

5. Categories VIII and IX are not applicable. 

(a) With respect to categories I-VII, X—XIIT, the method, in 
general, is to obtain bac keround data for the preparation of proposed 
regulations from interested Government agencies, from interested 
persons, including zone grantees (oper ators), zone users, transporta- 
tion representatives, and from surveys of Board personnel and inter- 
ested Government agencies, and from the Board’s experience with 
the administration of the act. In the determination of the final form 
of regulations, consideration is also given to suggested revisions, 
views, and ar guments of interested persons. 

(6) The general practice is to give notice of proposed changes in 
the Foreign- Trade Zone Board regulations by publication in the Fed- 
eral Register, by posting of a notice at the various foreign-trade 
zones, and to give actual notice to persons who may be ‘directly 
affected thereby, such as zone grantees (operators), and to furnish 
copies of the notice for other public: ition. 

(c) The Board regulations provide that when it is deemed advis- 
able to hold a public hearing, notice of such hearing is sent to all 
interested persons in time for them to be present in person or to be 
represented at the hearing, and a copy of the notice is furnished 
local newspapers in the area of the zone. All interested persons are 
given an opportunity to participate. (See 15 C. F. R., sec. 400.1317.) 

The Board regulations provide the following general procedure 
shall govern the conduct of hearings, that—The hearing i is conducted 
by an examiner's committee which consists of an examiner of the De- 
partment of Commerce, the Collector of Customs, and the district 
engineer (Department of the Army), in whose district the zone is 
to be located. Minutes of the proceedings are made; and steno- 
graphic minutes are taken when deemed advisable. A complete copy 
of the notice and a record of the names and addresses of all parties 
on whom served and the manner of service of the notice are retained 
and made a part of the record. Further, the presiding officer shall 
advise all present at the commencement of the proceeding of the 
following matters: First, the special purpose of the hearing; second, 
that it is desired to have a frank and full expression of the views 
of all interested parties and as complete a statement as possible of 
all information bearing on the question at issue; third, that the 
Board will give full weight to all evidence and arguments presented 
at the hearing; that all pertinent material which the parties wish con- 
sidered will be brought out at the hearing; and fourth, that evidence 
and arguments offered after the hearing has been concluded are not 
desired by the Board unless it is clearly shown that the matter is 
new and material and that there are good reasons why it could not 
be presented at the hearing. (See 15 C. F. R., sec. 400.1318.) 
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(¢) Board orders adopting final regulations indicate the purpose 
or reason in general terms, especially where the notice of rulemaking 
hs . stated the purpose or reason with particularity. 

(e) Board orders on regulations are published in ‘the Federal Reg- 
ister, are on file in the office of the executive sec retary, in the office 
of the zone grantees (operators), district engineers, and collectors of 
customs, where they may be ex: amined by interested persons. Infor- 
mation concerning the regulations is also made available through 
press releases and is contained in the annual reports of the Board 
to the Congress. 

Public hearings are generally not held, nor is advance notice of 
rulemaking published i in the Federal Register where the subject mat- 
ter involves one or rel: atively few interested persons or where its ap- 
plicability is restricted to internal administrative organization of 
the Board, and, in both cases, is of a nature that imposes no burden 
on interested persons. (See also answer to question 6 (b).) 

With respect to categories V and VI, a separate statement was also 
ublished in the Federal Register pursuant to section 3 of the Admin- 
istrative Procedure Act (Federal Register issue, September 11, 1946). 
With respect to category XI, no separate manual for personnel has 
been issued by the Board. 

4. (a)—(c) With respect to the primary function and authority 
created by the Foreign-Trade Zones Act—that of establishing a for- 
eign-trade zone—the act specifically authorizes the Board to grant 
such privilege, “upon application as hereinafter provided” and “sub- 
ject to the conditions and re str ictions of this act and of the rules and 

regulations made thereunder” (sec. 2 (a)). Section 6 of the act pre- 
scribes in detail the items of information required to be included in 
such application, and further provides that the Board may upon its 
own initiative or upon request per mit the amendment of the applica- 
tion. And section 7 of the act requires the Board to make findings with 
respect to such application. 

In addition to the statutory requirement for submission and con- 
sideration of a detailed application, the Board’s regulations contain 
provisions respecting the contents of such applications and provide 
for oral hearings. The regulations set forth in detail the type of notice 
of hearing to be given, the type of hearing, and the record to be made. 
(See Board Regulations, 15 C. F. R. 400.1300 et seq., under head- 
ing “Article 13, Rules of Procedure and Practice.”) 

The act further prescribes the procedures to be followed in revok- 
ing the grant of privilege to establish, operate, and maintain a foreign- 
trade zone, where repeated willful violations are involved. Section 18 
(a) provides that the grantee shall be given 4 months’ notice and 
afforded an opportunity to be heard ; and that testimony taken before 
the Board must be reduced to writing and filed in the Board’s records 
together with the Board’s decision. “Section 18 (b) provides that the 
Board may compel the attendance of witnesses and the giving of testi- 
mony and production of documentary evidence, and may invoke the 
aid of the United States district court for such purpose. 

5. (a) With respect to hearings, the Board regulations state that 
for the accuracy of the record, ‘all important facts and arguments 
should be submitted in writing (15 C. F. R. 400.1317). 

(4) As indicated in answer to question 4, the act prescribes the con- 
tents of application for grant of the privilege of establishing, operat- 
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ing, and maintaining a foreign-trade zone. The regulations also de- 
scribe in detail the form and content of the application. The required 
submission also includes an economic survey justifying establishment 
of the proposed zone, proof of the ability of the applic: int to ade- 
quately finance the zone and possession of certain physical facilities 
for operation of the zone (15 C. F. R. 400.400-400.608). 

(c) The Board regulations provide that the Foreign-Trade Zones 
Pato on its own motion, or on application, may authorize hearings 
or rehearings; that such hearings will ordinarily be held before the 
Committee of Alternates or an examiners committee. The regula- 
tions further contain detailed provisions concerning the taking of 
testimony and submission of evidence. The provisions respecting hear- 
ings are not limited to hearings involving applications for grant of 
the privilege of establishing, operating, and maintaining a zone, but 
apply generally to matters connected with operation, maintenance, or 
administration of zones, and consideration of amendments to regula- 
tions or rules (15 C. F. R. 400.1300 et seq., under heading “Article 13, 
Rules of Procedure and Practice”). 

As indicated above, the Board regulations (15 C. F. R. 400.1315) 
provide that, “In its discretion, and upon its own motion or upon the 
motion of any interested party, the Board may give an opportunity 
to, or require, any party to any proceedings before the Board to present 
documentary or other written or oral evidence bearing upon any 
application, declaration, protest, petition, or complaint made to the 
Board.” Further, “The Board may order that hearings be held for the 
purpose of taking testimony or receiving records not under the con- 
trol of a party to proceedings before the Board, or for the purpose of 
taking testimony or produci ing records in connection with the estab- 
lishment, operation, or maintenance of a zone, or with the conduct of 
any investigations appropriate to the administration of the act.” 

(d) There is no express provision in the regulations for interven- 
tion in Board proceedings; however, the regulations are directed to- 
ward affording all inter rested persons an opportunity to be heard. 
The Board regulations specifically provide (15 C. F. R. 400.1316) that, 
“The object of such heari ing is to inform interested parties concerning 
the matter at issue and to give them an opportunity to express their 
views frankly, fully, and publicly relative thereto.” Further, when 
it is deemed avisable to hold a local hearing, the regulations provide 
(15 C. F. R. 400.1317) that notice of such ‘hearing should be sent to 
all inter ial parties in time for them to be present in person or to be 
reprsented at the hearing, and a copy of the notice should be furnished 
local newspapers. 

(e) Nospecific provision is made in the Board regulations for con- 
solidation of proceedings. 

(f) The committee or officer conducting an investigation and hear- 
ing for the Board makes findings and recommendations to the Board, 
under the regulations (15 C. F. R. 400.1308, 400.1320). 

(g)_ The regulations further provide that if an unfavorable report 
is made by the examiners committee the applicant may apply to the 
Board to present further evidence in support of the : application, either 
orally or in writing, or both. If such request is granted and the appli- 

cant desires a heart ing, the hearing is held before the Committee of 
Alternates, which in turn reports to the Board (15 C. F. R. 400.1309- 
400.1311). 
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In connection with proceedings involving revocation of grants of 
the privilege to establish, operate and maintain a foreign-trade zone, 
the act provides (sec. 18 (c)) that the grantee may appeal to the 
United States circuit court of appeals from an order of the Board 
revoking the grant. The act prescribes the time and manner of appeal, 
the record on appeal, and provides for stay of the Board’s order pend- 
ing disposition of the appeal by the court. 

In the event of denial by the local United States collector of customs 
of an application for permission to manipulate, manufacture or exhibit 
merchandise in a foreign-trade zone, the regulations provide that the 
grantee or the operator of the zone may appeal the adverse ruling to 
the Board. If any revenue-protection considerations are involved in 
such an application, the Board shall be guided by the determination 
of the Secretary of the Treasury with respect to them (15 C. F. R. 
400.803). 

6. (a) Although not specifically prescribed by the Foreign-Trade 
Zones Act, the Board affords public hearings on all applications for 
the establishment, operation and maintenance of foreign-trade zones. 
The object of such a hearing is (as noted in answer to question 5), to 
inform interested parties concerning the matter at issue and to give 
them an opportunity to express their views frankly, fully and publicly 
relative thereto. 

(6) In no instance does the Foreign-Trade Zones Board find, in 
connection with proceedings for the establishment, operation, and 
maintenance of a foreign-trade zone, that notice and public participa- 
tion are impracticable, unnecessary, or contrary to the public interest. 

In instances where the Foreign-Trade Zones Board issues orders 
under its regulations and rulemaking procedures which are of interest 
to relatively few persons, notice of proposed rulemaking is not pub- 
lished in the Federal Register and all parties of interest are notified 
individually of the final Board decision. This practice is followed 
uniformly where there are few parties of interest. 

7. Proceedings involving modification, repeal or suspension of rules 
and rulemaking procedures in particular cases are comprehended 
within the general rules of procedure and practice set forth in the 
Board regulations (15 C. F. R. 400.1300 et seq. ). 

8. Any interested person may petition the Board for the issuance, 
amendment or repeal of a rule. The procedure and subsequent action 
or proceeding thereon is governed by the general rules of procedure 
and practice. (See answers to questions 5, 7,3, 6 (b).) 

During the years 1955 and 1956, eight petitions relating to rule- 
making were received by the Board. None involved requests for 
modification of the Board regulations but were directed to the Board’s 
authority to grant relief under the act and regulations under specific 
circumstances. Of these petitions, six were granted. Three actions 
were initiated by the Board, all of which involved and resulted in 
modifications of the Board regulations. 

9. (a) None. 

(6) (ce) Less than 1 percent. 

The Board regulations recognize that any matter connected with 
the operation, maintenance, or administration of zones may be the 
subject of investigation. The Board on its own motion or on appli- 
cation may authorize hearings where it is deemed appropriate. (See 
answer to question 5 (¢) above.) 
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The Board uses local United States collectors of customs and dis- 
trict engineers (Department of the Army) as advisory groups in the 
formulation of its rules. The use of such advisory groups is for the 
purpose of taking account of the requirement to protect the revenue 
in the operation of foreign-trade zones, and of the responsibility of 
the district engineer for the physical aspects of land adjacent to 
navigable waters. 

10. (a2) The practice of the Foreign-Trade Zones Board in issuing 
a resolution based on informal proceedings is to recite in the resolution 
the circumstances involved, and, that action is taken after full con- 
sideration of the matter. Submissions are referred to in the narrative 
statement of the circumstances. 

(6) The Board regulations set forth in detail the type of submission 
required in proc eedings on applications for grants to establish, operate 
and maintain a foreign- trade zone. The general character of the sub- 
mission required in various other proceedings i is indicated by the sub- 
stantive provisions of the act and Board regulations. 

11. (a) As a general practice, rules issued by the Foreign-Trade 
Zones Board are made effective on the date of publication in the Fed- 
eral Register where the application of the rule is restricted to one 
foreign-trade zone or is restricted to the administrative functions (or- 
ganization) of the Board and, in both cases, imposes no burden on 
the parties of interest. Such rules, promulgated during the last 2 
years, are: 

(1) Petition to release French lace doilies from the New York 
for eign-trade zone to customs territory 

(2) Petition to release cutlery from the New York and New Orleans 
foreign-trade zones to customs territory. 

(3) Petition to release cutlery from the New Orleans and San 
Francisco zones. 

(4) Petition to release cigarette lighters from the New York for- 
eign-trade zone to customs territory. 

(5) Petition to release altar wines from the New Orleans foreign- 
trade zone to customs territory. 

(6) Petition to release brass powder from the New York foreign- 
trade zone to customs territory. 

(7) Petition to expand the boundaries of the New Orleans foreign- 
trade zone. 

(8) Modification of uniform system of accounts, records, and 
reports. 

(9) Amendments to foreign-trade zones regulations relating to in- 
ternal organization of Board. 

(10) Amendment to foreign-trade zones regulations relating to in- 
ternal organization of Board. 

However, in certain cases, where warranted, the effective date of 
a Board rule may be fixed at more than 30 days after publication in 
the Federal Register. (For example, proceedings relating to closing 
of zones. ) 

(b>) Rules granting exemptions or relieving restrictions are made 
effective upon publication. 

Order No. 38, dated February 16, 1955, delegated to the executive 
director of foreign-trade zones operations (also designated the ex- 
ecutive secretary of the Board) authority to modify the requirements 
promulgated by the Board concerning certain statistical information 
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which zone grantees were required to incorporate in their annual 
reports. This delegation was granted to eliminate duplicate reporting 
= aa minimize zone grantees’ “costs. 

2. Yes. See sections 8 and 15 (c) of the act. (See answers to 
caus Land 14 (d).) 

Rulings issued during the years 1955 and 1956: 

(1) Board resolutions granting petitions to release various kinds 
of merchandise from certain foreign trade zones to customs territory. 

(2) Orders granting applications for revision of boundaries of 
specific foreign-trade zones, i. e., order granting application to revise 
zone boundaries of a foreign-trade zone by changing the zone’s loca- 
tion in the same port and order granting petition to expand bound- 
aries of a specific foreign-trade zone. 

(3) Order granting petition of certain zone grantees to revoke 
grant establishing a specific foreign-trade zone. 

(4) Order granting executive director authority to modify ac- 
counting and reporting requirements on zone grantees, to eliminate 
certain duplic ation and minimize cost. 

(5) Amendments of Foreign Trade Zones Board regulations— 
administrative functions of the Board, particularly relating to the 
Office of the Executive Secretary. 

Under section 16 (c) of the act, as amended, the Foreign-Trade 
Zones Board is required to submit reports concerning the operations 
of the zones. (Copies of the 17th and 18th annual reports which con- 
tain descriptions of types of action taken by the Board, are filed 
with the committee. ) 

(a) Yes. 

(6) and (c) Under the original act (of June 18, 1934) activities 
within zones were limited to so-called manipulation, e. g., sorting, 
grading, cleaning, repacking, remarking, or other assembly or minor 
processing. However, manufacturing was expressly prohibited. The 
distinction between manipulation and manufac turing caused consid- 
erable uncertainty as to the permissible scope of zone operations. 
This problem was met by the 1950 amendment to the act. The changes 
made were directed toward facilitating greater utilization of zones, 
and included, importantly, authority to undertake manufacturing 
and exhibiting activites within the zones. (See recitals in Board 
Order No. 27, notice of proposed amendments to general regulations, 
16 F. R. 10706, Oct. 19, 1951.) 

(d) Under section 3 (fourth proviso) of act, merchandise taken into 
a foreign-trade zone from customs territory (i. e., United States 
territory outside the zones) for the sole purpose of exportation, 
destruction or storage may not be returned to customs territory for 
domestic consumption except where the Foreign-Trade Zones Board 
deems such return to be in the public interest. 

Under section 13 of the act, the grantee of a zone “may, with the 
approval of the Board, and under reasonable and uniform regulations 
for like conditions and circumstances to be prescribed by it,” permit 
other persons to erect buildings and other structures within the zone. 

Under section 15 (a), no person is allowed to reside within the 
zone except Federal, State, or municipal officers or agents whose 
resident presence is deemed necessary by the Board. 
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Under section 15 (c), the Board may at any time order the exclu- 
sion from the zone of any goods or process of treatment that in its 
judgment is detrimental to the public interest, health, or safety. 

Under section 16 (a), the Board is authorized to prescribe the form 
and manner of keeping the accounts of each zone. 

(e) No. 

(f) None. 


PATENT OFFICE 
I. RULEMAKING 


1. (a) Rules are prescribed by the Patent Office under the follow- 
ing statutory authorities : 

(1) Title 35, United States Code, section 6 which provides that 
the Commissione. of Patents— 
may, subject to the approval of the Secretary of Commerce, establish regula- 
tions, not inconsistent with law, for the conduct of proceedings in the Patent 
Office. 

(2) Title 35, United States Code, section 23, which states that: 

The Commissioner may establish rules for taking affidavits and depositions 
required in cases in the Patent Office. 

(3) Title 35, United States Code, section 31, which provides that: 

The Commissioner, subject to the approval of the Secretary of Commerce, may 
prescribe regulations governing the recognition and conduct of agents, attorneys, 
or other persons representing applicants or other parties before the Patent 
Office, etc. 

(4) Title 35, United States Code, section 41 (b), which provides 
that the Commissioner may establish charges for copies of records, 
publications, or services furnished by the Patent Office which are not 
specified in paragraph (a) of this section, which lists certain fees. 

(5) Title 35, United States Code, section 188, which provides for 
the issuance of rules and regulations with respect to title 35, United 
States Code, sections 181-188. 

(6) Section 1 (c) of the Trademark Act of 1946 (15 U.S. C. 
1051 (c)), which provides for the prescribing of rules and regula- 
tions by the Commissioner, and section 41 of the Trademark Act 
(15 U.S. C. 1123), which provides that: 

The Commissioner shall make rules and regulations, not inconsistent with 
law, for the conduct of proceedings in the Patent Office under this Act. 

In addition, there is one Executive order which provides for 
making rules by the Patent Office. 

(7) Executive Order 9424, February 18, 1944 (9 F. R. 1959), re- 
quires all Government agencies which hold a license or other inter- 
est in a patent to record the same in the Patent Office. Paragraph 4 
of this order states: 

The Commissioner of Patents, with the approval of the Secretary of Com- 
merce, shall prescribe such rules and regulations as he may deem necessary to 
effectuate the purposes of this order. 

(6) In items (1), (3), and (7) under (a) the rules are to be pre- 
scribed by the Commissioner of Patents, subject to the approval of 
the Secretary of Commerce. Items (2), (4), and (6) refer to the 
Commissioner alone, but by internal departmental regulations the 
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approval of the Secretary is also required. With respect to item (5), 
the statute specifies the Secretary, subject to delegation, and the mat- 
ter has been delegated to the Commissioner, with the approval of 
the Secretary required. 

(c) There are no delegations within the Patent Office except that 
on occasion an Assistant Commissioner of Patents may act for the 
Commissioner as specified in title 35, United States Code, section 3. 

2. The functions of the Patent Office are performed pursuant to 
specific grant of authority, with authority to make rules as specified 
under 1 (a). 

3-I. The rules prescribed by the Patent Office are primarily pro- 
cedural rules and are usually referred to as rules of practice. They 
are published in the Code of Federal Regulations in title 37, arranged 
as follows: 

Title 37—Patents, trademarks, and copyrights. 

Chapter 1—Patent Office, Department of Commerce. 

Part 1—Rules of practice in patent cases. 

Part 2—Rules of practice in trademark cases. 

Part 3—Forms for patent cases. 

Part 4—Forms for trademark cases. 

Part 5—Secrecy of certain inventions and licenses to file appli- 
cations in foreign countries. 

Part 6—Classification of goods and services under the Trade- 
mark Act. 

Part 7—Register of Government interests in patents. 

Both new rules and changes in existing rules are formulated as 
amendments to the Code of Federal Regulations mentioned. Such 
amendments may be either initially conceived within the Patent Office 
or may come as suggestions from sources outside the Patent Office. 
There is presently within the Patent Office a committee on practice 
and procedure composed of higher officials of the Patent Office which 
considers proposed amendments to the rules and practice and makes 
recommendations to the Commissioner of Patents. When it has been 
determined that amendments to the rules are to be made, the pro- 
cedure which has been followed in the past, when advance notice of 
proposed rules is made, is to publish a notice in the Federal Register 
of proposed changes in the rules and invite comments, criticism, etc., 
from the public; the text of the proposed changes is ordinarily given. 
The notice is also published in the Official Gazette of the United 
States Patent Office, and it is also picked up and reprinted in several 
private publications. After the time limit for receipt of comments 
has passed, the proposed amendments are gone over in the light of the 
material received and such changes made as may be decided. The 
rules or amendments to the rules are promulgated by an order making 
changes in the Code of Federal Regulations which is signed by the 
Commissioner of Patents and by the Secretary of Commerce. The 
order is published in the Federal Register and also in the Officiai 
Gazette of the United States Patent Office; private publications 
also publish the changes. 

Referring now to the specific topics under question 3: 

(a) Since the rules are mainly procedural, the question of collec- 
tion of data ordinarily does not arise. Any data needed would be col- 
lected by the Patent Office staff. 
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(6) When a notice of proposed rules is published, it is published in 
the Federal Register and in the Official Gazette of the United States 
Patent Office. Private publications also reprint the notice and several 
associations of patent and trademark lawyers may send individual 
copies to their members. 

(c) The extent of public participation consists in the submission 
of written comments, suggestions, arguments, etc. Public or al hear- 
ings have been held twice, once in 1947 when a complete revision of 
the rules in trademark cases was made, and once in 1948 when a com- 
plete revision of the rules in patent cases was made. 

(d) Reasons for rules adopted, when stated, are given in general 
terms. 

(e) Rules when adopted are published in the Federal Register and 
in the Official Gazette of the United States Patent Office. Other of- 
ficial publications are in the Code of Federal Regulations, and in the 
United States Code (the rules in trademark cases appear as an appen- 
dix to title 15 and the rules in patent cases appear as an appendix to 
title 35). The Patent Office publishes pamphlet editions of its rules, 
1 for patents, Rules of Practice of the United States Patent Office 
in Patent Cases, and 1 for trademarks, Trademark Rules of Prac 
tice of the United States Patent Office with Forms and Statutes. Un- 
official publications are also made by private sources. 

II. Substantive rules as such are not made by the Patent Office. If 
any of its rules of practice appear to have a substantive aspect, care 
is taken to observe the requirements of the Administrative Procedure 
Act and the process is as described under 3-I. 

III. The Patent Office has no occasion to issue rules making general 
statements of policy. 

IV. The Patent Office does not issue anything labeled as interpreta- 
tive rules. The rules of practice mentioned under 3-I in some in- 
stances necessarily involve interpretation of the statute. Notices to 
the examiners might be issued either by the Commissioner or by the 
supervisory examiners which may involve interpretations to guide the 
conduct of the examiners. 

V. Statements of general course and method by which functions are 
channeled and determined, when issued or published, amount to de- 
scriptive summaries of the rules of practice. Such statements have 
been published in the Federal Register and one appears as the intro- 
duction to the pamphlet edition ‘of the Rules of Practice in Patent 
Cases. The Patent Office also publishes two pamphlets, General In- 
formation Concerning Patents, and General Information Concerning 
Trademarks, which are sent gratis to any inquirer. 

VI. Rules relating to availability of information to the public and 
access to files are title 37, Code of Federal Regulations, sections 1.11 to 
1.14 (rules 11 to 14) and 2.27. Any changes in these rules are made as 
described under 3-I. Before a patent is issued, the application file 
is made confidential by statute (35 U.S. C. 122). 

VII-X. Not applicable to Patent Office. 

XI. The Patent Office issues a manual for the examining person- 
nel which bears the title “Manual of Patent Examining Procedure,” 
which is also sold to the public. This manual is compiled and 
edited entirely by the Patent Office staff. 

XII. Rules of practice are considered synonymous to procedural 
rules, which are treated under 3-I. 


a —E 


: 
: 
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XIII. Matters relating to agency management, organization, and 
personnel are handled by the Department through Department or- 
ders and administrative orders. The Patent Office has issued similar 
orders applying or supplementing these. Such matters are handled 
dir ak by the office of the Commissioner of Patents. 

There are no statutory provisions relating to rulemaking re- 
one (a) notice, (b) hearing, or (¢) record of hearing. 

Items (a), (6) and (c) are covered under question 3. Items (d) 
to ‘9) are not applicable. 

6. (a) While the rulemaking of the Patent Office is not generally 
subject to the rulemaking and public procedure of section “4 ( (a) of 
the Administrative Procedure Act, the Patent Office follows the rule- 
making procedures of the act whenever practicable in the following 
manner. Ordinarily the notices of proposed rulemaking provide a 
period for the submission of material by the public and state that 
a public hearing will not be held unless there is sufficient demand 
therefor. Unless the c hanges in the rules are numerous and far-reach- 
ing, a public oral hearing is not set. Prior notice of changes or 
amendments to the rules has been dispensed with when the changes 
were minor or when they did not affect the rights of the public in 
any material ms nner, and when publication was deemed inexpedient 
on account of the time involved. 

The submissions of the public, which in this case consists mainly of 
attorneys and agents who practice before the Patent Office, have been 
found very helpful in formulating the final version of rules adopted. 

(b) There are no statutory requirements for notice or hearing. 
However, under the Office’s own policy, it has been found that notice 
and public participation are generally impractical or unnecessary 
with respect to minor details of procedure, matters affecting primarily 
internal routine, matters relating to clarifications of rules and mat- 
ters enlarging the rights of the public. 

7. Existing rules are modified, amended or repealed as has been 
described under 3 I. Suspension in individual cases is provided for 
by title 37, Code of Federal Regulations, section 1.183 and 2.148. 
These two rules are similar and provide that the Commissioners may 
waive or suspend a requirement of a rule, which is not a requirement of 
the statute, in extraordinary situations when justice requires; this 
is done by direct application of the interested party to the Commis- 
sioner. 

With respect to rulemaking procedures, title 37, Code of Federal 
Regulations, sections 1.351, 1.352, and 2.189 specify in broad outline 
the procedure followed. Variations in whether advance notice is 
published and whether oral hearing will be held are determined on an 
ad hoc basis according to the particular circumstances. 

The occasions on which new rules are made, or rules amended or 
modified, are not very numerous. During the year 1952 there was 1 
instance, in 1953 there was 1, in 1954 there were 3, in 1955, 1, and 
in 1956, 3. 

8. No formal procedure has been formulated for interested persons 
to petition for the issuance, amendment, or repeal of a rule. It is 
considered that any person has this right under section 4 (d) of the 
Administrative Procedure Act and further implementation is not 
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considered necessary. No formal petitions relating to rulemaking 
have been received during the years 1955 and 1956. There is a large 
amount of informal submission of suggestions to change the rules or 
the practice in various particulars, usually by letter from an interested 
practitioner. These suggestions are all considered by the committee 
on practice and procedure which has been referred to. Most of them 
involve minor details of routine which can be put into effect without 
any changes in rules, and a few involve proposed changes in rules. 
The suggestions are discussed at committee meetings and recom- 
mendations made to the Commissioner with respect to any which are 
believed to be worth putting into effect. If the suggestion is not 
recommended to be put into effect, a letter explaining the reasons 1s 
sent to the person making the suggestion. If a formal petition for 
the issuance, amendment, or repeal of a rule were received under sec- 
tion 4 (d), it would be considered by the above-mentioned committee 
and the Commissioner of Patents in the first instance, and the further 
procedure in considering it would be determined at that time. 

9. (a) The statute, title 35, United States Code, sections 181-188, 
provides for the issuance of an order to keep an invention secret and 
the withholding of a patent in the case of inventions the publication 
of which would be detrimental to the national security. Such orders 
are to be issued by the Commissioner at the request of a defense 
agency. Under title 35, United States Code, section 188, rules and 
regulations may be issued. The Patent Office has issued regulations 
which are contained in part 5 of title 37, Code of Federal Regula- 
tions, chapter 1. These rules form only a small proportion of the 
total rules of the Patent Office. In number they comprise 19 sections 
out of a total of nearly 500 sections. The responsibility for the ac- 
tion taken under the statute is placed in the defense departments; 
the rules which have been issued by the Patent Office relate to details 
of procedure and have been devised so as to be largely informative. 
In view of this fact public participation in making them was not con- 
sidered necessary or desirable. Advisory groups were not used in 
formulating the rules. 

(6) Matters relating to agency management or personnel are not 
comprised within what has been referred to as rules of the Patent 
Office. Office internal orders relating to administration and person- 
nel that might be issued are formulated by the Commissioner of 
Patents directly. Public participation is not considered desirable 
or necessary since the public in general is not informed as to the mat- 
ters which need to be treated and generally has no particular interest. 

(c) Not applicable to the Patent Office. 

10. (a) The practice of accompanying new rules or amendments to 
rules with a recital that all relevant matter presented to the agency 
has been considered has not been uniformly followed. When a recital 
is made, it is only made in general terms. 

(6) The rules relating to rulemaking which have been referred to 
merely refer to the submission of “comments, suggestions, and briefs.” 

11. (a) The effective date of a rule is made less than 30 days after 
its publication when the purpose of the rule is to eliminate prior 
restrictions or when it does not affect the rights of the public 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 153 


During the last 2 years there have been only 4 instances of rules 
made by the Patent Office. In 3 of them the effective date of the 
amendment was less than 30 days after its publication in the Federal 
Register. These three instances were: 

(1) Volume 21, Federal Register page 3624, May 26, 1956. The 
amendment related to the classification of goods and services under 
the Trademark Act, which is authorized by title 15, United States 
Code, section 1112, and did not affect any person’s rights, in fact, the 
change was intended as an advantage to applicants for trademark 
registration. 

(2) Volume 21, Federal Register, page 5585, July 25, 1956. This 
was an addition to the rules relating to the secrecy of certain inven- 
tions and licenses to file applications in foreign countries referred to 
under 9 (a). The amendment was primarily explanatory and infor- 
mative, intended to advise parties of a concurrent jurisdiction in the 
Department of State over some subject matter. 

(3) Volume 21, Federal Register, page 9192, November 24, 1956. 
This amendment was made to conform the rule to a recent decision of 
the court which had interpreted it. 

(6) The circumstances in which it has been found that the required 
publication need not be 30 days prior to the effective date and all such 
rules promulgated within the last 2 years have been given under para- 
graph (a). 

12. There is no statutory authority to issue so-called emergency 
rules. 

13. Following is a list of all the rules issued by the Patent Office 
during the years 1955 and 1956. 

(1) Volume 21, Federal Register, page 4797-4815, July 7, 1955. 
This was an extensive revision of the rules of practice relating to 
trademark cases in the Patent Office with collateral conforming 
changes in other rules. Advance notice of the proposed amendments 
was given in the Federal Register, (19 F. R. 5356-61, August 21, 1954), 
with the text of the proposed changes. The announcement indicated 
that no oral hearing would be held unless there was sufficient demand. 
Numerous comments, suggestions and objections were received in 
writing, which were all considered in formulating the final draft. 

(2) Volume 21, Federal Register, page 3624, May 26, 1956. This 
amendment related to the classification of goods and services under 
the Trademark Act. 

(3) Volume 21, Federal Register, page 5585, July 25, 1956. This 
was an addition to the rules relating to the secrecy of certain inven- 
tions and licenses to file applications in foreign countries. 

(4) Volume 21, Federal Register, page 9192, November 24, 1956. 
This amendment was made to conform the rule to a recent decision of 
the court. 

Copies of all these rules as published in the Federal Register are 
filed with the committee. 

14. Inasmuch as the rulemaking activities of the Patent Office are 
primarily concerned with procedural matters, this question is believed 
to have little or no application. 
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NATIONAL BUREAU OF STANDARDS 


I. RuLEMAKING 


1. Quasi-legislative powers, as usually construed, are assigned to 
the Department of Commerce in the work area of the National Bu- 
reau of Standards only on one subject: The setting of standards for 
household refrigerator safety. In addition, the Bureau is given a 
mandate to per form services for organizations and individuals requir- 
ing the use of standards or standard measuring instruments and to 
charge for the services according to rule established by the Secretary 
of Commerce. These two will be described. The Bureau’s authority 
to negotiate contracts under the First War Powers Act and Executive 
Order 10210, while distinguishing the National Bureau of Standards 
from many civilian agencies, is similar to that widely found in all 
kinds of defense work. 

(a) Statutory references and summaries: Public Law 930, 84th 
Congress, prohibits interstate commerce of household refrigerators 
unless equipped to facilitate opening from the inside; specifically it 

requires that commercial standards be published (within 1 year after 

August 2, 1956) prescribing devices to enable refrigerator doors to 
he opened easily from the inside (sec. 3). This provision will be 
referred to hereafter as refrigerator standards. 

Volume 31, Statutes, page Le 450, title 15, United States Code, section 
276, the Organic Act establishing NBS, provides: “All requests for 
the services of the bureau shall be made in accordance with the rules 
and regulations established in sections 7 and 8 of this Act” (sec. 3). 
“The Secretary shall charge for services performed under the au- 
thority of section 3 of this Act, except in cases where he determines 
that the interest of the Government would be best served by w aiving 
the charge. Such charges may be based upon fixed price or cost” 
(sec. 7). This provision will be referred to as service charges. “The 
Secretary of Commerce shall, from time to time, make regulations 
regarding the payment of fees, the limits of tolerance to be attained 
in standards submitted for verific ation, the sealing of standards, the 
disbursement and receipt of moneys, and such other matters as he 
may deem necessary for carrying this Act into effect” (sec. 9). The 
type of services mainly involved are the calibration of measuring 
instruments, the making of scientific tests, and the provision of stand- 
ard samples. The service charges program is reinforced by adoption 
on the part of the Department of Commerce of the policy in Public 
Law 137 (5 U.S. C. 140) to charge individuals and groups for publi- 

cations and services of special benefit to them. The Department’s in- 
structions implementing the policy (e. g., Department Order 59) are 
applicable to NBS. 

(6) It is the Secretary of Commerce whom the law authorizes to 
exercise regulator) y power. 

(c) The Secretary has delegated to the Bureau Director the au- 
thority to sign rules for publication in the Federal Register (Admin- 
istrative Order 201-22 , and to determine fees for services (Depart- 
ment Order 59). 


en 
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The rulemaking functions are covered by specific provisions, as 
indicated above, and do not need to rest upon a general grant of 
authority. 

The refrigerator standards function involves primarily category 
II, substantive rules. The service charges function involves mainly 
category I, procedural rules. As the methods of operation for the 
2 have many similarities, subtopics (a)—(e) will be covered for the 2 
together. 

(a) Manner of collection of data for determination: For refrigera- 
tor standards, data are collected through scientific research and de- 
velopment activities (jointly with the Children’s Bureau), through 
assistance from an advisory committee of technical experts, and 
through canvassing the opinion of refrigerator manufacturers and 
experts in child psychology. 

For service charges, internal cost accounting records are used to 
determine fixed fees for recurring services and actual cost to be 
charged in special cases. Long experience and expert knowledge of 
staff members is used as a basis for rules governing acceptability 
of instruments, shipping instructions and the like. 

(6) Notice to interested persons with respect to refrigerator stand- 
ards will be given as prescribed generally for substantive rules in 
the Federal Register. (These are summarized in Department of Com- 
merce Administrative Order 201-22.) 

For service charges it has been found under section 4 (a) and (c) of 
the Administrative Procedure Act that notice and hearing on the fee 
schedules would serve no useful purpose (F. R. 21-62, 3/30/56). 

(c) No formal hearings have been held in the past but one is ex- 
pected to be announced on refrigerator standards. The character- 
istic practice is to consult interested parties, as well as experts, individ- 
ually or in groups. The aim is to achieve consensus as far as possible 
and, in any event, to avoid issuing rules that would be surprising to 
those concerned. 

(¢7) Statements of the reasons for rules adopted are not given as 
such; the law requires them and the reason for them is quite self- 
evident. 

(e) Dissemination of the rules is through the Federal Register plus 
reprints distributed to the persons and organizations known to be con- 
cerned or upon request. Also newspaper publicity is given where the 
<a is of wide public or scientific interest. 

There is no statutory provision uniquely applicable to this Bu- 

“au requiring notice, hearing, and the like. Rulemaking at National 
saps of Standards is governed by the Administrative Procedure 
Act. 

5. This point pertaining to formal submissions is not relevant. 

6. (a) National Bureau of Standards has afforded public partici- 
pation in rulemaking beyond any statutory requirements for so doing 
(see 3 (c) above). 


(5) No exception to a statutory requirement of notice and hearing 
is involved. 
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For refrigerator standards it is not believed that established rules 
and procedures will be modified in particular cases. The rules are 
presently being formulated and reviewed, however, and this is not 
certain. 

For service charges, the authority to waive fees is specifically dele- 
gated as follows: 


The primary organization unit head, within the limits of applicable law, may 
make exceptions to cost recovery either by exempting the applicants specified 
below or by fixing fees or prices so as to recover less than the full cost under 
conditions indicated : 

1. State or local governments or their agents when payment of the full 
charge would not be in the interest of the program or would conflict with 
State law; 


2. Foreign countries or international organizations or their agents when 

the furnishing of the service without charge is an appropriate courtesy ; 

3. Nationals of a foreign country with whom comparable charges are 

fixed on a reciprocal basis ; 

4. Charitable nonprofit organizations ; and 

5. When the cost of collecting the charges would outweigh the cost of the 

activity (Department Order 59, sec. 5.06). 

Under all of the above classes, the National Bureau of Standards 
waives some fees. The law requires that services to State governments 
be without charge (15 U.S. C. 276, sec. 8). For foreign governments, 
intercomparison of national standards and certain other services im- 
portant to international policy are provided without charge. For 
the public at large, virtually all services are subject to fee payments 
except where an undertaking is important to the Bureau in its own 
work. The Bureau is necessarily discriminating in the services it can 
undertake within the limits of its main function and its resources. 
Equity is maintained by such means as publishing guidelines in the 
National Bureau of Standards Administrative Manual (secs. 4600- 
4646), and coordination by the Associate Director for Testing with 
the aid of the Bureau Committee on Testing. 

8. No formal procedures for petition for issuance, amendment, or 
repeal of rules have been established as the need has not arisen. In- 
formal representations are welcomed and given consideration, although 
exceedingly few are received. The great preponderance of rulemaking 
actions, however, are initiated by the National Bureau of Standards. 
The service charges rules were completely revised in 1956, and, as indi- 
=a the refrigerator standards rules are just being formulated. 

The rules discussed above do not apply, per se, to military, naval, 
or ‘toniaen affairs functions of the United States; to agency manage- 
ment or personnel; or to public property, loans, benefits or contracts. 

Services comparable to those provided to the public are provided on a 
more extensive scale to other Federal agencies. Intr agovernmental 
administrative instructions and agreements govern these. No purpose 
would be served by public participation in these areas. 

10. Re submissions : Not applicable. 

11. (a) Rules for refrigerator standards are expected to be effective 
following publication only after the usual time lapse of 30 days. 

Rules for services charges generally are effective shortly after pub- 
lication as there is no provision for notice and the charges need to be 
adjusted promptly to changing costs. 

(b) Re substantive rules not needing to be published 30 days prior 
to effective date: No experience thus far. 
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12. There is no specific statutory authority enabling the National 
Bureau of Standards to issue emergency rules. 

13. Rules issued in 1955-56: Test Fee Schedules (F. R., vol. 21, No. 
62). 

14. Congressional standards with respect to the substantive points 


listed have been found satisfactory and no effort has been made by this 
Bureau to effect changes. 


APPEALS BOARD FOR DEPARTMENT OF COMMERCE 
I. RuLEMAKING 


The Appeals Board operates by virtue of Department of Commerce 
Order No. 106 (amended), dated August 18, 1953. This order dele- 
gates to the Appeals Board authority to hear and decide certain ap- 
peals from the public by persons affected by : 

. Any order, regulation, or administrative action issued under the 
E ity delegated to the Secretary of Commerce under the Defense 
Production Act of 1950, as amended; the authority of the Secretary 
of Commerce under section 402 of the Federal Property and Admin- 
istrative Services Act of 1949, as amended (40 U. S. C. 512); the 
Rubber Act of 1948, as amended by Executive Order No. 9942, of 
April 1, 1948; and other administrative actions taken pursuant to law 
and referred to the Board by appropriate authority ; and 

2. Any regulation or administrative action of the Office of Interna- 
tional Trade in connection with its legislative authority for the admin- 
istration of export controls or delegated authority related thereto. 

Amendment No. I to Department Order 106 (amended), dated 
July 1, 1953, authorizes the Board to act as the Appeals Board for 
the National Production Authority under all applicable rules and 
regulations of the National Production Authority and with all the 
authority thereby vested. 

By directive of the Secretary of Commerce, dated December 18, 
1953, the Appeals Board is designated to hear and decide appeals from 
the findings of the Commissioner of Public Roads in disputes arising 
under Bureau of Public Roads construction contracts. 

Department Order No. 106 (amended), authorizes the Board to 
issues rules governing appeals to the Board. 

Accordingly, the Board issued under title 15, Commerce and For- 
eign Trade, Office of the Secretary of Commerce, a procedural order 
No. 1, adoption of existing rules of procedure by appeals board. (18 
F. R. 5120; filed, August 25, 1953.) This procedural order 1 adopted 
the existing rules of procedure of the Appeals Board of the National 
Production Authority with reference to appeals formerly required to 
be taken by said Board; the Chief Hearing Commissioner of the Na- 
tional Production Authority with reference to appeals formerly re- 
quired to be taken to him; the Office of International Trade (now 
Bureau of Foreign Commerce) with reference to appeals formerly 
required to be taken to the Appeals Board of the Bureau of Foreign 
: and Domestic Commerce established under Department Order No. 106, 
dated January 28, 1949; and the Department of Commerce under 


foreign excess property order No. 1, as amended, August 23, 1950, 
95899—57—pt. 
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particularly paragraph 401.9 thereof (44 C. F. R. 401.9), with refer- 
ence to appeals formerly required to be taken to the aforesaid Appeals 
Board of the Bureau of Foreign and Domestic Commerce to the extent 
that they concern appeals from any determination or other adminis- 
trative action of the foreign excess property officer under foreign 
excess property order No. 1, as amended August 3, 1950. 

Having adopted the rules of the bureaus from which appeals are 
taken to the Appeals Board practically all of the questions under 
Part I: Rulemaking, do not fall within the functions of the Board. 
However, the following section of part I might be deemed pertinent 
to rulemaking. 

7. (6) Onan ad hoc basis an extension of time for filing an appeal 
may be granted. 

The Appeals Board operates informally, seeking to establish the 
facts and merits of each appeal individually and weighs this infor- 
mation against the reasons for earlier adverse action before arr iving at 
a decision. No adverse action by the Board has ever been taken to the 
courts as to the 504 appeals denied and many others granted in part 
only. 


OFFICE OF BUDGET AND MANAGEMENT, OFFICE OF 
THE SECRETARY, DEPARTMENT OF COMMERCE 


The Department of Commerce is composed of 12 primary organi- 
zation units whose operations, insofar as the Administrative Proce- 
dure Act is concer aa are more or less autonomous by virtue of dele- 
gations of functional authority from the Secretary of Commerce. 
Therefore the response to the questionnaire is composed of the indi- 
vidual submissions of the organization units affected which are en- 
closed herewith. Certain of the items in the questionnaire, however, 
are applicable as well to the departmental level and there is furnished 
below the pertinent information in answer to those questions as indi- 
cated : 

I. RuLEMAKING 


2. The generic authority of the Department of Commerce to foster, 
promote, and develop the foreign and domestic commerce of the 
United States is contained in the act of February 14, 1903 (32 Stat. 
826). In addition, the authority granted in title 5, United States 
Code, section 22 and Reorganization Plan No. 5 of 1950, is utilized 
for the assignment of the “functions of the Secretary of Commerce 
granted in the several statutes administered by the Department. 

(V, XIIT). Statements of the general course and method by 
which functions are channeled and determined and rules relating to 
agency management, organization, and personnel, insofar as the gen- 
eral public is concerned, are set forth in Department orders issued 
by the Secretary of Commerce. Except to the extent that notice to 
the public of such statements and rules is made by publication in the 
Federal Register there is no direct participation by the public in the 
formulation of these orders inasmuch as they deal only with the inter- 
nal government of the Department. 
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8 (X). The Department of Commerce has adopted the standards 
prescribed by the General Services Administration and the Small 
Business Administration with respect to the negotiation of and the 
grant of contracts. 

9 (6). Matters relating to agency management or personnel com- 
prise approximately 90 percent of the rules made by the Department. 

9 (ce). Matters relating to public property, loans, grants, benefits, 
or contracts comprise approximately 10 percent of the rules made at 
the departmental level. 3 

12. The Department of Commerce does not have specific statutory 
authority for the issuance of emergency rules. 

13. Orders (rules) issued at the departmental level by the Secre- 
tary of Commerce in 1955 and 1956 have been limited generally to 
statements of organization, the assignment of functions, delegations 
of authority, and statements of policy in matters applicable 
throughout the Department. Copies of orders representative of such 
matters are filed with the committee. 


Tue SECRETARY OF COMMERCE, 
Washington 25, D. C., June 28, 1957. 
Hon. Witi1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: Further reference is made to your letters of 
November 29, 1956, addressed to me as Secretary of Commerce and as 
Chairman, Foreign-Trade Zones Board, with which you enclosed a 
questionnaire on administrative organization, procedure, and practice. 
We have previously transmitted the material relating to section I of 
the questionnaire. 

The material transmitted with this letter relates to section II of 
the questionnaire, adjudication, and covers replies received from the 
following Bureaus, to which this section is applicable: 

Business and Defense Services Administration 
Foreign excess property officer (stationed in BDSA) 
Civil Aeronautics Administration 

Bureau of Foreign Commerce 

Maritime Administration 

Patent Office 

Appeals Board of the Department 

The material with reference to the Foreign Trade Zones Board has 
been delayed because of the absence of some officials, but is in process 
of being compiled and will be sent to you as soon as it is completed. 

The reports on the remaining portions of the questionnaire are in 
process of completion and will be transmitted at the earliest possible 
date. 

Sincerely yours, 
SincLair WEEKS, 
Secretary of Commerce. 
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BUSINESS AND DEFENSE SERVICES ADMINISTRATION 


II. ApsupIcATION 


1. BDSA possesses quasi-legislative powers necessary and _ inci- 
dental to the exercise of the priorities and allocations powers contained 
in the Defense Production Act of 1950, as amended. The exercise 
of these powers is rare as there is at the present time no control over 
production or construction in the civilian economy, except in minor 
respects hereinafter indicated. 

(a) Section 101 of the Defense Production Act provides for the exer- 
cise by the President of priorities and allocations powers for national 
defense purposes. Section 704 of the Defense Production Act author- 
izes the President to make such rules, regulations, and orders as he 
deems necessary or appropriate to carry out the provisions of the act. 
Section 705 authorizes regulations pertaining to disclosure of informa- 
tion and maintenance of records. This section contains a compulsory 
testimony and coextensive immunity provision in conventional form. 
Certain information obtained pursuant to section 705 is made confi- 
dential. 

(6) The President, who may delegate certain powers as provided 
in section 703 of the Defense Production Act. 

(c) Not delegated. 

2. ‘See sections 704 and 705 of the Defense Production Act, Execu- 
tive Order 10480, DMO I-7, and Department of Commerce Order No. 
152. 

3. There are no classes of adjudications by this agency which are 
required by statute or the Constitution to be determined on the record 
after opportunity for an agency hearing. 

4. None. 

5. Every substantive order and regulation of BDSA and its pre- 
decessor agency, the National Production Authority, contains a sec- 
tion entitled “Requests for Adjustment and Exception.” (See, e. 
sec. 26 of DMS regulation 1. Procedures on appeals from agenc v 
adjudication are governed by BDSA (formerly NPA) regulation 5, 
q. v. However, the jurisdiction of the NPA Appeals Board estab- 
lished pursuant ‘to regulation 5 was transferred to the Appeals Board 
of the Department of Commerce by Department Order 106 (amended) 
dated August 18, 1953. Appeals are hence no longer within the ju- 
risdiction of this agency. Except as stated herein there are no formal 
procedures covering the matters contained in this question. 

6. (a) No. Because the adjudicative process of BDSA is primarily 
employed in relation to defense mobilization matters, where speed 
is a decisive factor in terms of production and construction for na- 
tional defense requirements, it has been found impracticable to employ 
all procedural steps normally associated with full adjudication. It 
is nevertheless believed that substantial due process is accorded. The 
fact that no agency adjudication has been challenged in legal proceed- 
ings against the Government appears to support this conclusion. 

(b) None. 

7. See BDSA (formerly NPA) Regulation 5 and departmental 
order 106 (amended). 
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8. Please refer to reply to question 5. A total of 21 requests for 
adjustments and exceptions were filed in 1955 and 1956. Twenty 
cases based on such requests were decided. One became moot before 
decision. No such actions were initiated by the agency. Hy 

9. (a) All adjudications made by BDSA involve defense mobiliza- 
tion, and, in that sense, involve military, naval, or foreign-affairs 
functions of the United States. The only theoretical qualifications to 
this statement relates to argon, titanium sponge, and titanium metal, 
which are subject to allocation in the civilian economy pursuant to 
BDSA Notice 1, as amended, March 21, 1957. Titanium sponge and 
titanium metal were made subject to civilian allocation on November 
18, 1953, but it has never been necessary to exercise in fact the ad- 
judication functions with respect thereto. Argon was first added to 
the list on March 21, 1957, and no body of experience has yet been 
developed with respect to it. 

(6) None. 

(ec) None. 

10. (a) No. 

(6) Yes. 

11. The only agency procedures for adjudications are those set forth 
in the standard provisions, Request for Adjustment and Exception, 
and BDSA (formerly NPA) Regulation 5, to which reference has 
previously been made. 

12. 11 (ce), (d), (f), and (qg) are inapplicable to the operations of 
BDSA. No judicial decisions or statutes establish the applicability, 
if any, of 11 (@) and 11 (6). For procedures with reference to 11 (e), 
please refer to answer to question 5. 

13. All adjudications. 

14. (a) Yes. 

(6) None. 

(c) Please refer to reply to question 14 (¢c) under Part I: Rule- 
making. While the changes there enumerated apply primarily to 
rulemaking, they are also pertinent to adjudications. A recent ex- 
ample is a directive dispatched March 21, 1957, to all producers of 
argon, by which they were directed to make shipments in accordance 
with criteria specified in section 701 (c) of the Defense Production 
Act. Adjudications made by the agency pursuant to applications for 
adjustment or exception filed under section 7 of the order M-—108 are 
considered in the light of the same criteria. 

(d) Please refer to reply to question 14 (d) under Part I: Rule- 
making. 

(e) None. 

(f) None. 

15. As the principal adjudicatory functions of the agency are exer- 
cised in aid of military and AEC production and construction and in 
the interest of the national defense, expedited or streamlined pro- 
cedures have been adopted. It is believed, however, that, within 
limits of practicability, opportunity is provided for submission and 
consideration of facts and arguments. Offers of settlement and pro- 
posals for adjustment are not within the normal experience of the 
agency. 
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16. (a) There are no formal rules pertaining to representation by 
attorneys in relation to agency adjudicatory proceedings other than 
those set forth in RP-1 and regulation 5. RP-1 is inactive as there 
have been no hearing commissioners and no proceedings thereunder 
since 1953. Regulation 5 no longer represents an agency function, as 
jurisdiction was transferred to the Department appeals board by 
Department Order 106 (amended) in 1953. It is nevertheless estab- 
lished agency practice to recognize the right to representation by 
counsel on an informal basis. 

(6) There are no formal procedures for notice or service except as 
specified in RP-1 which is inactive, and regulation 5 which is no 
longer under the jurisdiction of the agency. As there are no formal 
hearing procedures, notice and service are also dealt with informally. 

17. Agency adjudications affect only individual applicants. There 
are no formal procedures for public notice. 

18. Not applicable. 

19. No. 

20. Not applicable to BDSA functions. 

21. None. 

22. Matters involving violations of rules (regulations) have not 
been dealt with by agency adjudication since 1953. Aggravated cases 
of violations are investigated and referred to the Department of 
Justice. Less serious violations are adjusted administratively. It is 
not feasible to determine the proportion of cases coming under (a) and 
(6). The agency employs substantially uniform criteria but does not 
follow strict precedent in cases of the second class. 

23. Notrial examiners. 

24. None. 

25. No formal hearings. No figures are available on the number of 
informal applications, conferences, discussions, and the like. 

26. (a), (6), (c) None. 

27. The average time was less than one full business day. 

28. Nosuch procedure. 

29. No data are available for making such an estimate. 

30. (a) None. 

(6) See (a) above. 

(c) Fourteen. 

(d) Eleven granted, two denied. One petition filed August 9, 1956, 
became moot by reason of revocation of basic order to which exception 
was requested on August 13, 1956, and applicant was so notified by 
telegram. 

31. There are no formal proceedings and no hearing commissioners. 
The doctrine of stare decisis is not applied, though uniform criteria 
are applied to agency adjudications. 

32. Agency decisions are notified directly to interested parties by 
letter or telegram. Decisions are ordinarily not made known to the 
public. Since agency decisions (adjudications) are generally predi- 
cated upon and include reference to information made confidential 
under section 75 (e) of the Defense Production Act, they are regarded 
as entitled to confidential treatment as a matter of law. 
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FOREIGN EXCESS PROPERTY 


Il. ApsupIcaTIon 


1. The Secretary of Commerce is authorized to determine that the 
importation of foreign excess property (other than any agricultural 
commodity, food, or ‘cotton or woolen goods) would relieve domestic 
shortages or otherwise be beneficial to the economy of this country. 

(a) “Section 4( 2, Federal Property and Administrative Services Act 
of 1949 (63 Stat. 399, 40 U. S. C. 512) is the source of the power to 
make determination described in 1 supra. 

(6) The Secretary of Commerce. 

(c) Delegated to foreign excess property officer, Department of 
( ao 

Basic authority is contained in referenced section of act. For 
ouiaaiins to delegate and to make necessary adjudications, see also 
title 5, United States Code, section 22, and Reorganization Plan No. 5 
of 1950. 

3. Foreign excess property adjudications are not required by statute 
or the Constitution to be determined on the record after opportunity 
for an agency hearing. 

4, None. 

5. Foreign Excess Property Order No. 1 (as amended August 23, 
1950) requires written application as follows: 

(a) Paragraph 601.5 (a) gives the requirements for written sub- 
mission. Application shall be made by the party proposing to make 
the importation or who has executed or will execute the United States 
customs entry, by letter in duplicate, addressed to the foreign excess 
property officer, Department of Commerce, Washington 25, D. C., 
reference: FEP Order No. 1. The applicant must supply the in- 
formation called by subparagraphs (1) to (8) of en (c) of 
this section. An incomplete application will be returned without 
action and will not be acted upon until complete information has been 
supplied. Where any information is requested that is not applicable, 
the applicant must so state, explaining why the particular information 
is not applicable to his case. 

(b) See (a), supra. 

(c) Oral submissions are received but only when accompanied or 
followed by written submission. 

(d) Intervention is not provided for. 

(e) Each application is considered separately and no consolidation 
is made. 

(f) Initial decisions are sent to the applicant as provided in para- 
graph 601.8 of Foreign Excess Property Order No. 1 as— 

The applicant will be notified by the foreign excess property officer in writing 
of the action taken on this application. Where the property is in transit to 
a point in the United States or is in control of the collector of customs at a 
port of entry, the appropriate collector will be given a copy of the action taken 


on the application so that he may permit or deny entry of the property 
accordingly. 
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(7) Appeals may be taken to the appeals board provided for in 
601.9 of Foreign Excess Property Order No. 1: 

Where an application is denied by the foreign excess property officer in 
whole or in part the applicant may appeal to the appeals board of the Depart- 
ment of Commerce. Appeal should be taken by letter, in triplicate, addressed 
to the Appeals Board, Department of Commerce, Washington 25, D. C., Ref.: 
FEP Order No. 1. The only ground for appeal which the appeals board will 
consider is that the foreign excess property officer erred in determining that 
the importation would not relieve domestic shortages or otherwise be beneficial 
to the economy of this country. If, following the denial of his application, 
the applicant has developed new evidence not previously submitted to the 
foreign excess property officer, he should present such new evidence to that 
officer for further consideration by him before undertaking an appeal. If 
the applicant so requests, the appeals board will grant him a hearing at the 
office of the board at the Department of Commerce, Washington, D. C. 

6. (a) Substantially full adjudication is provided for by Foreign 
Excess Property Order No. 1 and appellate procedures, as a matter 
of departmental policy. However, proceedings are informal, wit- 
nesses are not sworn, rules of evidence are not considered applicable, 
and information is obtained from all available sources. 

(6) No such statutory requirement. However, public notice and 
public participation are impracticable, because it would involve the 
revelation of private business to the possible injury of the applicant. 

7. Decisions and opinions are modified or amended by notice to the 
applicant. They may be canceled or suspended by giving written 
notice to the applicant and to the appropriate collector of customs. 
These procedures are ad hoc because of the limited scope and the un- 
likelihood of similar or identical applications being considered at 
the same time. 

8. The applicant submits a request as required by Foreign Excess 
Property Order No. 1 (see 5 (a), supra) requesting an exception to 
the prohibition to import foreign excess property. The foreign excess 
property officer determines the supply position of the article and may 
consult with an industry analyst of the Business and Defense Services 
Administration or any other source. The applicant is notified in 
writing of the decision. 

No record of the number of applications is kept. It is estimated 
that these averaged 500 written applications for each of the years 
1955 and 1956 and about the same number of oral requests for an 
opinion. The number of oral opinions which result in a written 
application may be 50 percent. 

9. (a) Nearly all involve United States military surplus located 
abroad. 

(6) None. 

(c) Please see (a), supra. 

10. (a) No. 

(5) Yes. 

11. The only procedure for adjudicating foreign excess property 
matters is that described in answers to questions 5 and 8. No appli- 
cant has appealed any adjudication to any court. It is therefore not 
possible to give a reply to (a) or (6) based on experience. Para- 
graphs (c), (d), and (g) are inapplicable. For applicability of 
(e) and (f), see reply to question 9. 

12. See 11, supra. 
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13. All adjudications. ' 

14. (a) The intent of Congress is clear but it is not easily suscepti- 
ble of implementation. It does not contain enforcement provisions 
or penalties for evasion. There is no legislative or judicial history 
on the interpretation of the statutory criteria as to relief of domestic 
shortages or other benefit to the economy of this country. 

(6) See (a). 

(c) No. 

(d) It is the opinion of our counsel that the agency has discretion 
in the determination of domestic shortages or other benefit to the 
economy of this country. 

(e) A proposal is now in the draft stage adding national security 
as an additional standard. 

(7) A draft amendment to the statute is under consideration which 
would cure substantive and procedural defects. 

15. All parties are given complete freedom to submit arguments or 
proposals, oral or written. 

16. (a) Applicants are frequently represented by an attorney. 

(b) There is no formal procedure for notice or service. 

17. Individual adjudications are not publicly announced. 

18-20. Do not apply. 

21. No special procedure. 

92. (a) None. 

(6) All adjudications. The foreign excess property officer fol- 
lows immediate (in time) precedents and decisions in cases involving 
identical property. 

23. No trial examiners. 

24, Six cases were taken by applicants to the Appeals Board in 
1954. Eight cases in 1955, and 5 cases in the first 9 months of 1956. 

25. First action hearings are not formalized. (See 8, supra.) 

26. (a) See 8, supra. 

(6) and (ce) Do not apply. 

27. No records. Approximately 10 days. 

28. Does not apply; (a), (0), (e). 

29. Fifty percent adjudicatory, 40 percent administrative, 10 per- 
cent rulemaking. 

30. (a) Approximately 25. 

(6) Approximately 10 days. 

(c) Approximately 375. 

(d) Approximately 75 percent granted, 25 percent denied, of writ- 
ten applications. 

31. The doctrine of stare decisis is not generally followed. The 
statute is interpreted to require the agency to act in accordance with 
economic conditions and to determine in each case whether or not the 
particular item of property is, at the time of application, in short 
supply or whether its importation would be otherwise beneficial to 
the economy. (See also, reply to question 22.) 

32. Decisions are made known by notice to the collector of customs 
and to the applicant. No publication is made of decisions, though 
anyone may inquire and receive general and informal information of 
the kinds of property which are then being approved or denied for 
importation. 
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CIVIL AERONAUTICS ADMINISTRATION 


Parr IT. ApsupicaTion 


The Civil Aeronautics Administration does not exercise judicial or 
quasi-judicial powers within the scope of the questionnaire; such func- 
tions within the Civil Aeronautics Authority are vested 1 in the Civil 
Aeronautics Board with one exception. 

The Civil Aeronautics Administration has the authority under 
section 609 of the Civil Aeronautics Act of 1938, as amended (49 
U.S. C. 401, et seq.) , and as modified by the Reorganization Plans ITI 
and IV of 1940 to alter, amend, or modify the certificates provided 
for by the act after notice and hearing. However, this authority has 
never been exercised as no occasion has arisen which required its use. 
Any changes to or restrictions on outstanding certificates have been 
accomplished either by mutual agreement or recourse has been had 
to the Civil Aeronautics Board’s authority under section 609. 

(A copy of the published procedures which would be followed in 
such a proceeding is filed with the committee.) 


FEDERAL MARITIME BOARD, MARITIME 
ADMINISTRATION 


II. ApsupDICcATION 


1. The Federal Maritime Board has quasi-judicial powers under the 
regulatory provisions of the Shipping Act, 1916 (46 U. S. C. 801, 
et seq.). Section 22 of that act provides that persons injured by 
violations of the act may file a complaint with the Board, whereupon 
the Board serves the compl: int upon the respondent and proceeds to 
hear the case in a quasi-judicial capacity, and has power to order 
reparations for such injury. This section also permits the Board 
to initiate proceedings on its own motion against alleged violators of 
the said act. 

The Merchant Marine Act, 1936 (46 U.S. C. 1101, et seq.), estab- 
lished the United States Maritime Commission. This Commission 
was given regulatory powers under the Shipping Act, 1916, and also 
jurisdiction over the new merchant marine subsidy policy enacted in 
the Merchant Marine Act, 1936. The Commission was reorganized 
into the present Maritime Administration and Federal Maritime Board 
by the provisions of Reorganization Plan No. 21 of 1950 (H. Doc. No. 
526, 81st Cong., 2d sess. We By provisions of this reorganization plan, 
the quasi-judicial functions of the Maritime Commission were as- 
signed to the Federal Maritime Board. These include the above- 
mentioned functions under the Shipping Act, 1916, and certain other 
functions in connection with the subsidy program and vessel charter 
under the Merchant Ship Sales Act of 1946 (60 Stat. 41, 63 Stat. 
308). 

2. Section 22 of the Shipping Act, 1916, states that “any” person 
may file a complaint with the Board “setting forth any violation of 
this act by a common carrier by water, or other person subject to this 
act, and asking reparation for the injury, if any, caused thereby.” 
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The same section authorizes the Board, upon its own motion, to investi- 
gate violations of the act. 


3. Proceedings in general between private parties in which the Gov- 
ernment is not directly a party 

1. Complaints by one dy! against another must contain specific 
allegations setting forth the claim for relief, and are to be filed with 
the Board (rule 5 (b)). (References are to the Rules of Practice 
and Procedure. This document has been printed and is available to 
the public through the Government Printing Office.) The Board 
serves the complaints upon respondents, after which 20 days’ time 
is permitted for answer thereto (rule 5 (e)). Longer time for an- 
swer is permitted for respondents residing outside continental United 
States and the policy has been liberal in ‘granting extensions of time 
to file answers. Rule 5 (n) provides that interested parties may peti- 
tion to intervene, and the petition will be granted if it shows sufficient 
interest. There is a provision for requesting a bill of particulars 
(rule 5 (m)). Amendments and supplemental pleadings may be 
allowed in the discretion of the Board, or, if the case has been set for 
hearing, in the discretion of the hearing official. No broadening of 
issues 1s permitted unless other parties are given the right and time 
to answer (rule 5 (1)). Prehearing conferences are held in most 
complaint and answer cases (rule 6 “(d)). These conferences have 
the traditional prehearing ‘dudecatel function of clarifying issues, 
avoiding unnecessary proof, and settling issues. Motions are made 
either to the Board in writing, in which case other parties have oppor- 
tunity to reply thereto, or, if the matter has been set for hearing, 
motions are made at the hearing (rule 5 (o)). Parties may negotiate 
for settlement, and such negotiations may not thereafter be used as 
evidence if efforts at settlement fail (rule 6 ( (a)). Carriers or other 
persons subject to the shipping acts may make ibaiiheee payment of 
reparations (rule 6 (b)), or may satisfy complaints demanding other 
than reparations voluntarily (rule 6 (c)). The Board exercises the 
inherent power to dismiss actions of no merit; in such case written 
notice is served upon all parties, advising them of the reason for such 
action (rule 1 (h)). There is no provision for the consent decree as 
such, but this would in effect be possible by following the usual chan- 
nels of litigation before the Board. Section 22 of the Shipping Act, 
1916, gives the Board power to grant relief when complaints are not 
satisfied ; this in effect is a provision for default judgment. 
Proceedings in general in which the Government directly is a party to 

the proceeding 

IT. Witha few exceptions the answers to this and succeeding sections 
are the same as in 3-I, above. The Government may be a party even 
to the complaint and answer cases through the intervention of public 
counsel (rule 3 (b)). Public counsel may petition to intervene in the 
same manner as a private litigant. In such cases, public counsel has 
the rights of a private litigant. Public counsel is separated in juris- 
diction in such cases from the General Counsel, the latter’s function 
being to act as counsel for the Board. The Government may be 
directly involved in a proceeding when it orders an investigation under 
the Shipping Act, 1916, the Intercoastal Shipping Act, 1933, or when 
it sets a hearing to determine facts of a quasi-judicial nature under the 
Merchant Marine Act, 1936, or the Merchant Ship Sales Act of 1946. 
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Notice to interested parties is given through the Federal Register or by 
actual service, or often by both methods. “What was said in 3- I, above, 
applies to amendments, motions, prehearing conferences, and the 
other categories. 


Decisions and/or opinions relating to the availability of information 
to the public and public access to or denial of matter contained in 
the agency’s files 

III. Not applicable. 


Decisions and/or opinions relating to public property, including the 
use and disposition of land 


IV. This is not applicable to the use and disposition of public lands. 
Vessels belonging to the United States are chartered to private parties 
when certain statutory requirements are satisfied. This requires a 
public hearing, and the information in 3-I and 3-II, above, applies. 


Decisions and/or opinions relating to the making of loans to public or 
private parties 


V. Not applicable. 


Decisions and/or opinions relating to the making of grants of public 
funds to private and public parties for rehabilitation, educational, 
and other purposes 


VI. Not applicable. 


Decisions and/or opinions relating to contract disputes and standards 
for negotiation of and the grant of contracts 


VII. See answers to 3-I and 3-II, above. 
4. (a) Notice— 


That any person may file with the Board a sworn complaint setting forth any 
violation of this Act by a common carrier by water, or other person subject to 
this Act, and asking reparation for the injury, if any, caused thereby. The 
Board shall furnish a copy of the complaint to such carrier or other person, 
who shall within a reasonable time specified by the Board satisfy the complaint 
or answer it in writing. If the complaint is not satisfied the Board shall, except 
as otherwise provided in this Act, investigate it in such manner and by such 
means, and make such order as it deems proper. The Board, if the complaint is 
filed within two years after the cause of action accrued, may direct the payment, 
on or before a day named, of full reparation to the complainant for the injury 
caused by such violation. 

The Board, upon its own motion, may in like manner and, except as to orders 
for the payment of money, with the same powers, investigate any violation of 
this Act (Shipping Act, 1916, sec. 22). 


(6) Hearing — 


Orders of the Board relating to any violation of this Act shall be made only 
after full hearing, and upon a sworn complaint or in proceedings instituted of its 
own motion. 

All orders of the Federal Maritime Board, other than for the payment of money, 
made under this Act, as amended or supplemented, shall continue in force until 
its further order, or for a specified period of time, as shall be prescribed in the 
order, unless the same shall be suspended, or modified, or set aside by the Mari- 
time Board, or be suspended or set aside by a court of competent jurisdiction 
(Shipping Act, 1916, sec. 23). 


(c) Record of hearing. —Records of hearings before the Board or 
hearing examiners are taken by a private stenographic firm, and copies 
are available to any person wishing to purchase them. This is a prac- 
tice not specifically required in any of the shipping acts. Section 24 
of the Shipping Act, 1916, requires a record of Board opinions and 
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decisions be kept. These are printed and available to the public. In 
addition to the above-enumerated provisions, it must be remembered 
that the Administrative Procedure Act applies to this agency. 

5. (a) Written submission of views.— 

Parties which intervene pursuant to rule 6 (n) (see answer to ques- 
tion 3-I, above) may submit views in writing in addition to or in lieu 
of more active participation. At times written submission of views 
is introduced as evidence before hearing examiners. This is not as 
desirable a form of evidence as personal witnesses, but is permissible 
(rule 10 (p)). 

(6) The forms for written submissions—No particular form for 
written submission has been specified. 

(c) Oral submissions.—Oral argument is usually permitted parties 
who have intervened pursuant to rule 5 (n). Persons not parties to a 
proceeding are often called as witnesses to testify to such matters as 
the need for more service. In this event they are subject to cross- 
examination. 

(d) Intervention.—See 3-I, above. 

(e) Consolidation of proceedings.—Rule 5 (d) provides in part: 

Two or more complaints which state similar causes of action against the same 


respondent or respondents and involve substantially the same issues may be con- 
solidated and heard together. 


(f) Initial or recommended decisions.—See rules 13 (d), 13 (e), 
and 13 (f) (Board rules). 

(g) Appeals therefrom.—Rule 13 (h) provides that any party may, 
within 15 days after service, file exceptions to recommended or initial 
decisions. Other parties may file replies to such exceptions (13 (i) ). 
When exceptions have been filed, the presiding examiner certifies the 
record to the Board for review (rule 13 (k) ). 

6. (a) Section 804 of the Merchant Marine Act, 1936, provides that 
an operator receiving operating-differential subsidy may not operate 
foreign-flag vessels which compete with United States-flag vessels on 
an essential service, unless special permission is given for good cause. 
The issue of whether such good cause exists does not require a full 
evidentiary hearing, but the Board has afforded such a hearing on 
occasion. 

(6) There is no case where applicable statutes require a hearing 
where such hearing right is denied. 

7. The Board frequently takes positions independent of that of the 
hearing examiners. Sometimes this takes the form of reversing the 
initial or recommended decision, and at other times the Board reaches 
the same result through different reasoning. Board opinions in almost 
all cases give independent recitation of finding of facts. 

8. Petitions for an adjudication may be filed as a formal complaint 
(rule 5 (b) ), petition for declaratory order (rule 5 (i) ), general peti- 
tion (rule 5 (j)), and petition to intervene (rule 5 (n)). Petitions 
to amend or set aside an adjudication may be filed as a general peti- 
tion (rule 5 (j)), or as petitions to reopen, modify, or set aside a 
report or order (rule 16 (a) (b)). 

Subsequent action or proceeding on petitions for adjudication leads 
to a formal public hearing and written report and order thereon. If 
petitions to reopen, modify, or set aside are filed in such proceedings, 
they are decided after answer thereto is made, including oral argument 
in certain instances. 
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During the years 1955 and 1956 this agency received 23 formal peti- 
tions for adjudications, and none for amendments of same, or setting 
aside of same. There were six adjudications, and no amendments 
of same, or setting aside of same, based on such petitions. 

This compares with 12 similar actions initiated by the agency. 

| Nore.—During 1955-56 there were received 33 petitions or appli- 
cations for subsidy and ship charters. These are essentially licensing 
cases and are so classified herein. However, preliminarily all involve 
some aspects of adjudication. The above statistics refer only to for- 
mal proceedings. | 

9. (a) Since the merchant marine is in effect a fourth arm of defense 
in time of war, any adjudication respecting the promotion of the 
merchant marine under the Merchant Marine Act, 1936, as amended, 
and related shipping acts—such as the subsidization of ship construc- 
tion and operation—would involve military and naval affairs func- 
tions of the United States. (For proposition of adjudications, see 
9 (e).) 

(6) There is no substantial amount of formal adjudication in the 
field of agency management or personnel. 

(c) Limiting the answer to formal proceedings, it is estimated that 
roughly 50 percent of our cases involve public property, loans, grants, 
benefits, or contracts. Statutory basis for classification is Merchant 
Marine Act, 1936, and related acts and Administrative Procedure Act. 

10. It is the practice of this agency to consider all relevant matter 
presented for consideration, and this is usually set forth in opinions. 
The rules contain an appendix with approved forms for some but not 
all submissions of fact. (See pp. 34-46 of rules.) 

11. (a) Stenographic records of all hearings and oral arguments, 
before both hearing examiners and the Board, are kept. Also, a com- 
plete file of all pleadings i is kept for filing with courts in review pro- 
ceedings. 

(6) See 11 (a), above. 

(c), (d), and (e) not applicable. 

(f) See answers to 3-I and 3-II above. 

(g) Not applicable. 

12. Limiting the answer to formal proceedings, it is estimated that 
the proportions of adjudications are as follows: 

(a) Matters subject to subsequent trial of law and facts de novo in 
court, 50 percent. (Such as lawfulness of rates and practices, viola- 
tions of Shipping Act, 1916, etc.) 

(6) Agency findings of fact final with appeal on law, 50 percent. 
(Such as ‘determinations as to public property, loans, grants, benefits, 
or contracts. ) 

(c) Agency acting as agent for court, none. 

(d) Proceedings resting solely on inspections, ete., none. 

(e) Conduct of naval affairs, etc., see answer to 9 (a) and 9 (e). 

(f) Public property, loans, etc., see answer to 9 (c). 

(7) Not applicable. 

3. A rather small percentage of our formal proceedings are cases 
in which no statutory hearing is required, such as section 804, 1936 
act, hearings. 

14. (a) The most important and most commonly used statute in the 
adjudication processes in this agency is the Shipping Act, 1916. 
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Through long years of practice this statute has been made very 
clear. The standards in sections 22, 23, and 24, together with the 
Administrative Procedure Act, amount to a clear pronouncement of 
the congressional intent. 

(6) No serious problems of meaning have been encountered in re- 
cent years. 

(c) There has been a certain amount of changes in substantive law 
standards in the years since 1916. But as to the function of adjudica- 
tion, and the procedural rules allied thereto, there has been no sub- 
stantial modification through practice of the statutory construction. 

(d) The statutes under which this agency acts in a quasi-judicial 
capacity do not confer adjudicative discretion. Standards are set 
in each case, and the agency can act only after specified findings of 
fact are made. 

(e) See 14 (d) above. 

(f) No efforts have been made in recent years to obtain legislative 
changes in the statutes governing the adjudicatory functions of this 
agency. No such efforts are presently being contemplated. 

15. This agency does not preclude at any time the rights of suffi- 
ciently interested parties to present facts, argument, offers of settle- 
ment, or proposals of adjustment. When it is felt that the public 
interest demands dispatch, argument may be limited to oral argu- 
ment on briefs (or exceptions to recommended decisions, which are 
in reality legal briefs). In most cases interested parties are afforded 
the right to all these vehicles of argument. In no case is none of them 
available. 

16. (a) “A party may appear in person or by any officer, partner, 
or regular employee of the party, or by or with counsel * * *” (rule 
2 (a)). Attorneys at law may appear before the agency upon repre- 
sentation only (rule 2 (e) ). 

(6) Where an attorney is of record as representing a party, which 
is the case in almost all instances, all communications and pleadings 
to that party thereafter are served upon the attorney of record, and 
this is considered service upon the party. 

17. All matter requiring public notice is filed in the Federal Reg- 
ister. This includes agreements under section 15 of the Shipping 
Act, 1916, notices of rulemaking proceedings, notices of hearings un- 
der the Merchant Marine Act, 1936, the Intercoastal Shipping Act, 
1933, and the Merchant Ship Sales Act of 1946. 

18. The agency encourages the parties to reach a determination of 
the controversy—in formal proceedings—through Rule 6 (a): Op- 
portunity for Informal Settlement; Rule 6 (b): Voluntary Pay- 
ment of Reparation; Rule 6 (c): Satisfaction of Complaint; and 
Rule 6 (d): Prehearing Conference, in which offers of settlement or 
proposals of adjustment may be considered. The proportion of formal 
proceedings determined by consent is rather small, but some success 
has been attained in limiting and eliminating issues by prehearing 
procedure. The Office of Regulation succeeds in settling many con- 
troversies informally before they reach the stage of formal pro- 
ceedings. 

19. This agency issues declaratory orders. Rule 5 (i) provides: 

The Board may issue a declaratory order to terminate a controversy or to 
remove uncertainty. Petitions for the issuance thereof shall state clearly and 
concisely the controversy or uncertainty, shall cite the statutory authority 
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involved, shall include a complete statement of the facts and grounds prompting 
the petition, together with full disclosure of petitioner’s interest, and shall 
conform to the requirements of rule 8 (as to form, execution, and service). 
Replies thereto shall conform to the requirements of rule 5 (p) (as to when 
reply is permitted and time limitation). 

Five requests for declaratory orders were filed in 1955-56, raising 
the following questions: 

(a) Status of steamship line as a contract or common carrier, 

(6) Determination of legal rate on certain shipments, 

(c) Question of jur isdiction over a grain terminal, 

(dz) Interpretation of a shipping contract , and 

(e) Question whether Board could lawfully subsidize a car- 
rier for interim operation. 

20. Declaratory orders are provided for by rule 5 (i). 

21. A shortened procedure is provided for by rule 11. (See rules, 
PP. ~~ ) 

Limiting the answers to formal proceedings, (a) the propor- 
tion of the adjudication by agency based on questions concerning the 
violation of rules is fairly negligible; (6) the proportion based upon 
matters to be decided in the particular case 1s almost 100 percent. 
The agency follows precedent in deciding matters within the second 
class. Itis not practical to estimate proportions in respect of informal 
adjudications. 

23. Examiners’ decisions released are as follows: 1954, 7 adjudica- 
tion and 11 license; 1955, 8 adjudication, 1 rulemaking, and 3 license; 
1956 ; 11 adjudication and 15 license. 

24. Agency decisions released in contested proceedings are as fol- 
lows: 1954, 5 adjudication, 12 license, and 1 administrative deter- 
mination; 1955, 8 adjudication and 8 license; 1956, 15 adjudication, 
1 fogs? aking, and 20 license. 

Hearings conducted by agency directly are as follows: 1954, 
3 la and 1 administrative determination ; 1956, 6 license. 

26. (a) See answer to No. 25. 

(6) See answer to No. 23. 

(ec) Agency decisions after exceptions are as follows: 1954, 4 ad- 
judication and 7 license; 1955, 7 adjudication and 6 license; 1956, 8 
ere 1 rulemaking, and 12 license. 

. Of those cases decided in 1955, the average time before the 
‘mnie was 11 months for adjudication and 1 year and 3 months for 
license. 

28. (a) Of total cases decided in 1955, the average time pending 
before the agency prior to assignment to examiner was 2 months and 
23 days for adjudication and 2 months and 3 days for license. 

(6) Of total cases decided in 1955, the average time case was before 
trial examiner in hearing and report was 7 months and 18 days for 
adjudication and 8 months and 23 days for license. 

(c) Of total cases decided in 1955, the average time case was before 
agency on review was 4 months for adjudication and 2 months and 
3 days for license. 

29. Limiting the answer to formal proceedings, it is estimated that 
the division of time at agency level for past 3 years between adjudica- 
tion and licensing is 50- 50. Rulemaking played a minor role, although 
several major cases involving rulemaking are now pending hearing. 
It is not practical to estimate : division of time between these activities 
and all other functions. 
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30. (a) The number of petitions of all kinds pending before the 
agency as of October 1, 1956, was 44. This figure does not include 14 
investigations on the Board’s own motion. 

(6) Of the foregoing, 24 petitions for adjudication were pending 
for an average time of 1 year and 7 months; the average time for 20 
rulemaking and licensing proceedings was 10 months. 

(c) During the first 9 months of 1956, the agency acted upon 32 
petitions. 

(d) Nineteen of the petitions were granted and 13 were denied. 

31. The precise answer to this question lies within the minds of 
members and ex-members of the Federal Maritime Board. However, 
it can be said that stare decisis is followed with substantial rigor. 
Attorneys preparing briefs for the Board rely heavily on Board de- 
cisions of the past. The opinions show a very obvious effort on the 
part of the Board to follow stare decisis. Previous decisions are cited 
in almost every instance where there is an issue of law and where such 
yrevious decisions are applicable. Agency personnel at all echelons 
bitin the Board conduct affairs on the assumption that stare decisis 
does apply. 

32. Agency mimeographs all formal decisions when issued, later 
prints them in looseleaf form, and eventually binds them in volumes. 
Decisions are immediately served upon all interested parties; also 
posted on agency’s bulletin board. The public may secure individual 
reports from the agency, and may buy printed volumes from the Gov- 
ernment Printing Office. Decisions may be inspected at the Wash- 
ington and regional offices of the agency (rule 1 (e)). Latest decision 
made available to the public in the above form was in docket No. 


M-69 (sub. 3), American Export Lines, Inc., et al., Applications to 
Charter V essels, on December 18, 1956. 


BUREAU OF FOREIGN COMMERCE 
(Export Control Act of 1949, as amended) 


II. ApsupIcATION 


1. The only judicial or quasi-judicial power exercised by the Bureau 
of Foreign Commerce in the administration of the Export Control 
Act of 1949, as amended, is the administrative hearing and determina- 
tion of whether persons charged with violation of the Export Control 
Act and regulations have in fact violated them, and if so, the nature 
and extent of sanctions to be imposed for remedial purposes. We do 
not here regard as adjudication the function of licensing exports of 
commodities from the United States which is one of the primary funce- 
tions of the Bureau in the administration of the Export Control Act, 
Persons are not licensed as exporters, but instead each of their export 
transactions in strategic and scarce commodities is separately licensed 
as it is presented, on its own merits, and without regard to other trans- 
actions whether made by the same exporter, or another. The average 
number of applications for export licenses filed in recent years has 
ranged from about 6,000 to 10,000 a week. Since this licensing is 
done largely on the basis of national security and foreign policy 
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criteria established in the Export Control Act, it is deemed that such 
activities would be exempt from the adjudication requirements of the 
Administrative Procedure Act as inv olving military, naval, and 
foreign affairs functions of the United States which have been held 
by the courts to be substantially committed to ais anes discretion. 
(See U.S. v. Curtiss-Wright Export Corp., 299 U.S. 304.) 

(a) The adjudication power of denying export privileges to vio- 
lators of the Export Control Act and Regulations is derived from the 
Export Control Act (50 U.S. C. App. sec. 2021 et seq.), and the legis- 
lative history of the act, and by analogy to principles laid down in 
L. P. Steuart & Bro., Inc. v. Bowles (322 U.S. 398, and related cases). 

(6) The President is authorized by the act to exercise the adjudi- 
cation power. 

(c) The President has delegated this power and other powers under 
the act to the Secretary of C ommerce, who has in turn redelegated 
them to the Bureau of Foreign C ommerce, and the adjudication power 
particularly to the Director of the Office of E xport Supply within 
the Bureau. 

2. All of the functions are performed pursuant to a general grant of 
authority contained in section 3 (a) of the act. 

3. Categories I, [V, V, VI, and VII are inapplicable. 

With respect to category IL: Part 382 of the export control regu- 
lations contains the procedural practices and rules relating to ad- 
judications of the denial of export privileges. These include spe- 
cific provisions for notice to parties, the charging letter or complaint, 
the answer and similar responsive pleadings, motions, dismissal of the 
procedings by agency action, consent orders, and default adjudication. 
Amendments and similar supplemental pleadings, and prehearing and 
pretrial conferences and agreements are freely allowed in practice. 
Intervention and voluntary withdrawal or dismissal of proceedings by 
request of private parties are not deemed relevant to the nature of 
the proceedings. 

With respect to category III, relating to the availability of in- 
formation to the public “and public access to or denial of matter con- 
tained in the agency’s files, the rules and practices are as follows: 
Data relating to particular export transactions as disclosed in license 
applications and shipping documents are deemed confidential for 
commercis al reasons. Also, section 6 (c) of the act makes it unlawful 
to “publish or oop may information obtained hereunder which is 
deemed confidential or with reference to which a request for con- 
fidential treatment is made by the person furnishing such information 
unless the [Secretary of Commerce] determines that the withholding 
thereof is contrary to the national interest.” Section 382.14 of part 

382 of the export-control regulations makes confidential informa- 
tion obtained in adjudication proceedings, with certain limitations 
contained therein. Public requests for access to confidential matter 
contained in the agency’s files are made by written communication to 
the Secretary of Commerce and his decisions thereon consist of his 
written replies. The above-cited provision of the act and regulations 
are deemed to provide sufficient procedure for this field. 

4. While the Export Control Act does not contain any express 
provisions relating to adjudication, the constitutional due-process 
requirements of notice and hearing, and record of hearing, are met by 
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the export control regulations, part 382. (See also answer to ques- 
tion 3 above. ) 

5. Written and oral submissions of views by parties in the above- 
described adjudications are freely allowed and authorized by part 382 
of the export-control regulations. Intervention and consolidation of 
proceedings are prt uctices not deemed relevant to the nature of these 
adjudications. The regulations also provide for recommended de- 
cision (secs. 382.8, 382.9, 382.10, 382.11, and 382.15), and for appeals 
ee 382.13). 

6. (a) The export-control regulations provide for full adjudication 
of disputed administrative ac tions for due- process and foreign-policy 
reasons. In addition, part 383 of the export-control regulations au- 
thorizes appeal to a three-man appeals board of the Department of 
Commerce, in the Office of the Assistant Secretary for Administration, 
of any regulation issued under the Export Control Act and any admin- 
istrative action taken by the Department or its employees thereunder. 
This appeal jurisdic tion includes review of rejections of export-license 
applications and adjudications of export violations. 

(6) Even though the Export Control Act does not expressly provide 
for notice and hearing in adjudications, there are no situations in which 
the Bureau finds that notice and he saring are impracticable, unneces- 
sary, or contrary to the public interest. ‘Public participation in hear- 
ings (except for parties and witnesses) is not permitted in view of 
section 382.14 of the export-control regulations, which make such pro- 
ceedings confidential. 

Decisions made in adjudications of violations of the Export Con- 
trol Act and regulations are subject to modification, amendment, re- 
peal, or suspension for newly discovered material evidence or where 
the actual effect is found to go further than was foreseen or intended. 
The procedure is uniform and involves a hear ing on a motion or peti- 
tion by the person subject to the adjudication. (See export-control 
regulations, secs. 382.4 (reopening of defaults), 382.11 (motions to 
vacate or modify temporary suspension orders), 382.12 (rehearings 
generally), 382.13 (appeals), and 382.15 (motions to vacate or modify 
indefinite suspensions). ) 

8. Considering that the adjudication proceedings concern imposition 
of remedial sanctions against violators, there is no occasion for accord- 
ing interested persons a right to petition for an adjudication. How- 
ever, amendment or setting aside of an adjudication may be sought by 
petition of an interested person, as described in answer to question 7 
above. During 1955 and 1956, the Bureau received a total of 23 peti- 
tions for amendment or setting aside of an adjudication and granted 9 
of ann. None were initiated by the agency. 

. (a) All of the adjudications involve national security and for- 
eign-affairs functions of the United States, consistent with the stated 
nature and purposes of the Export Control Act (sees. 1 and 2). 

(6) and (c) None. 

10. (a) All adjudications are made after formal proceedings, and 
are in the form of decisions containing findings of fact, conclusions 
of law, and orders. Each must be based upon consideration of all 
relevant matter presented and, accordingly, each contains a recital to 
that effect, with the principal submissions itemized. 
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(6) Submissions are required to be relevant and material, but, as 
each case is largely factual, it is not feasible to designate generally 
what types will be so regarded. 

11. As provided in sections 1 and 2 of the Export Control Act, the 
procedure for adjudicating cases involves the conduct of national- 
security and foreign-affairs functions. While no court case has, up 
to now, arisen, it may be that these adjudications of the Bureau would 
be subject to court review of the pertinent law and application of the 
substantial-evidence rule to the facts, taking into account also elements 
of executive discretion that might be involved because of the national- 
security and foreign-affairs considerations. 

12. As set out in answers to questions 9 and 11 above, all of these 
adjudications by the Bureau fall within the categories of the conduct 
of national security and foreign affairs. 

13. See answers to questions 1,3, and 4 above. 

14. The congressional standards contained in sections 1 and 2 of the 
Export Control Act are deemed adequate for these adjudication func- 
tions, taking into account the extent of agency discretion authorized 
by section 3 of the act and the decision in U. S. v. Curtiss-Wright 
Export Corp. (299 U.S. 304). 

15. In no circumstances does the Bureau find that time, the nature 
of the proceeding, or public interest do not permit the Bureau to 
afford all interested parties opportunity for the submission and con- 
sideration of facts, arguments, offers of settlement, or proposals of 
adjustment. 

16. (a) The export-control regulations, part 382, recognize the right 
of persons to be represented by an attorney. 

(6) Notices are generally served on the attorney of record; charg- 
ing letters and orders are generally served on both the attorney of 
record and the party represented. 

17. Matters which may affect the interest of other persons are pub- 
licly announced in the Federal Register and in the comprehensive 
export schedule, which is the Department’s publication of the export- 
control regulations. Press releases are also issued in many instances. 
Lists of persons currently denied export privileges are included in 
the Federal Register and the comprehensive export schedule, and are 
also circulated to interested segments of the international-trade com- 
munity. 

18. Section 382.10 of the export-control regulations specifically 
authorizes parties to adjudication proceedings to propose the consent 
disposition of their cases. During the past 2 years, in approximately 
20 percent of the cases decided, one or more of the parties has con- 
sented to export-denial orders. 

19. Declaratory orders are not deemed relevant to the nature of the 
adjudications. 

20. See answer to question 19, above. 

21. There are no specialized procedural steps. The Bureau follows 
as closely as practicable the procedures utilized by Federal adminis- 
trative agencies generally for similar adjudicatory functions. 

22. All of the adjudication cases involve questions concerned with 
the violation of rules on the basis of facts to be decided in each par- 
ticular case. Case precedent is followed to the extent that com- 
parable facts warrant, subject, however, to significant changes in 
national-security and foreign-policy requirements. 
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23. The Bureau has no trial examiner appointed pursuant to the 
Administrative Procedure Act, as section 7 of the Export Control Act 
excludes the functions exercised under the Export Control Act from 
the operation of the Administrative Procedure Act, except as to the 
requirements of section 3 of the latter act. The Bureau has, however, 
a hearing officer, called a compliance commissioner, who functions 
like a trial examiner with powers of recommendatory decision, except 
that his finding in any case that no violation has been committed is 
final. (See export-control regulations, sec. 382.2 for the designation 
of the compliance commissioner, 382.7 for the powers and duties of the 
commissioner in hearings, 382.8 for the commissioner’s report, and 
382.9 for the disposition of the case.) The commissioner is an ex- 
perienced, private practitioner engaged for hearings on a part-time 
basis. Commissioner decisions are released with the final orders 
issued by the Director of the Bureau’s Office of Export Supply, in con- 
tested and default cases, pursuant to section 382.9 of the export-control 
regulations. In 1954, 19 commissioner’s reports were so released; in 
1955, 8 reports; and, in the first 9 months of 1956, there were 15 reports, 

24. As indicated in the answers to question 23, above, all adjudica- 
tory decisions are entered by the Director of the Office of Export 
Supply, at agency level, in contested, default, and consent proceedings. 
(See export-control regulations, sec. 382.9 and 382.10.) In 1954, 27 
decisions were so aunt ; in 1955, 8 decisions were issued; and, in the 
first 9 months of 1956, 17 such decisions were issued. 

25. No adjudicatory hearings are conducted directly by the agency. 
(See answers to questions 23 and 24, above.) 

26. (a) None. (See answers to questions 23-25, above.) 

(6) and (ce) See above. 

27. The average period of time that the contested, default, and 
consent cases decided during 1955 were pending before the Bureau 
was 9 months. 

28. (a) The average time each case decided during 1955 was pend- 
ing before the Bureau prior to assignment to a compliance commis- 
sioner was approximately 5 months. 

(b) The average time a case was before the compliance commis- 
sioner for hearing and report during 1955 was approximately 314 
months. 

(c) The average time a case was before the agency, i. e., the Di- 
rector of the Office of Export Supply, on review of the commissioner’s 
report and recommendations, was, during 1955, approximately two- 
thirds of a month. 

29. It is estimated that rulemaking functions take up about 14 
percent of the time at agency level, adjudicatory functions less than 
1 percent, and all other functions about 85 percent. 

30. Other than petitions in adjudications, as described in answer 
to question 8, above, no petitions were pending before the Bureau 
during the first 9 months of 1956. 

31. The doctrine of stare decisis is followed in adjudications to the 
extent described in the answer to question 22. The adjudication 
cases are essentially factual, and vary substantially, one from the 
other, in consequence of the large variety of ways by which inter- 
national trade is conducted. In dealing with these facts, accepted 

rinciples of common law, mercantile law, and private international 
aw are recognized and followed to the extent not affected by the 
Export Control Act and regulations issued thereunder. 
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See answer to question 17, above. 
The latest Federal Register publication of an adjudicatory decision 
is dated November 2, 1956. 
The latest press release in such a case is dated November 1, 1956. 
The latest current export bulletin supplement to the comprehensive 
export schedule, which includes announcement of an adjudicatory 
decision, is dated December 20, 1956. 





PATENT OFFICE 
Ll. ApsuDICATION 


1. The Patent Office is primarily concerned with granting patents 
for inventions and registering trademarks, and its judicial and quasi- 
judicial powers are concernec I with these functions and matters ancil- 
lary tothem. The following is a list of the main functions, identified 
by capital letters, under e¢ ich of which the answers to the three parts 
of the question are given. 

A. Examining patent applications—The main function, from the 
standpoint of volume of work involved, concerns the consideration of 

applications for patents which may be filed by inventors, and deter- 
mining whether a patent is to be refused or granted, and granting the 
patent. when it has been so determined. Very briefly, the genet ral ] pro- 
cedure is as follows: An inventor who wishes to obtain a : patent files 
an application in the Patent Office. This application comprises a 
complete technical description of the invention, including claims 
which specify what the inventor considers as new, a drawing of the 
invention, whenever appropriate, an oath of inventorship, and a Gov- 
ernment filing fee. The application, when its turn is reached, is con- 
sidered by a patent examiner who, in addition to studying the appli- 
cation, makes a search of the prior art to determine whether the in- 
vention claimed is new and whether it can be patented under the law. 
The conclusions of the examiner, if adverse in any respect, are ex- 
pressed in a letter sent to the applicant. The statute provides for : 
reexamination if the applicant requests it and the practice of the 
Patent Office may permit several reconsiderations before the matter is 
finally disposed of. The applicant must reply to an action of the 
examiner within a fixed period; if he does not, the application is re- 
garded as abandoned, subject to being reinstated by the Commissioner 
if the delay was unavoidable (35 U. S.C. 13 33). If the conclusion at 
any stage of the proceeding is to allow a patent, the applicant is noti- 
fied and the patent. is issued in due course after the payment of an 
issue fee. If the final decision of the examiner is to refuse a patent, in 
whole or in part, the statute provides for an appeal considered under 
thet next heading. Matters of form and procedure may be reviewed 
by the Commissioner at the request of the applicant. Applications for 
patent are confidential by statute (35 U. S. C. 122), and the procedure 
described is ex parte; there is no participation by the public. 

The conditions under which a patent may be obtained and the 
requirements for a patent application are specified in title 35 of the 
United States Code, part II of which is entirely devoted to the subject 
of patentability of inventions and grants of patents. Chapter 12 of 
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title 35 contains some provisions relating to the examination procedure 
and the rules of the Patent Office contain many details. 

The statute (35 U.S. C. 131) provides that the Commissioner should 
cause an examination to be made of the application for patent. The 
examination referred to is made by the examining staff of the Patent 
Office. Section 132 requires the Commissioner to notify the applicant 
of any adverse results of the examination and provides for a reexami- 
nation if the applicant persists. 

The volume of cases involved in this work of examining applica- 
tions for patents is shown by the following. During fiscal - year 1956 
there were 75,733 applications for patents filed by inventors in the 
Patent Office and a total of 79,601 applications for patents were finally 
disposed of, 51,180 having been allowed and 28,421 having become 
abandoned. At the end of the fiscal year there were 21 7.536 applica- 
tions pending, in various stages of their prosecution. The technical 
staff of the Patent Office concerned with this examination averaged 
730 examiners, not including persons in supervisory positions, during 
fiscal year 1956. 

The above figures do not include : applications for design patents, of 
which 5,322 were filed and 5,639 disposed of in fiscal year 1956. 

The organizational unit of the Patent Office which handles this 
function is the Patent Examining Operation. It is the largest part of 
the Patent Office, including about 70 percent of its employees. 

B. Appeals in ex parte patent cases —When the examiner finally 
refuses a patent in the form requested by the applicant, the applicant 
may appeal to the Board of Appeals. This Board of Appeals com- 
prises 9 examiners-in-chief and the Commissioner and Assistant Com- 
missioners of Patents, all of whom are appointed by the President, 
and such temporary members as may be designated ‘by the Commis- 
sioner (35 U.S.C. 7). The appeal is prov ided for by title 35, United 
States Code, section 134. The appellant must file a brief and is given 
an oral hearing whenever he requests it; the case is heard and decided, 
with a written decision, by a panel of 3 members of the Board, but 
occasionally there may be an enlarged panel. The Commissioners 
seldom participate in these appeals. 

The volume of work involved in these appeals is illustrated by the 
fact that during fiscal year 1956 there were 6,823 appeals filed and 
4,592 appeals disposed of, with 5,783 pending at the end of the year. 

The decision of the Board of Appeals is reviewable by the courts. 
The applicant may elect an appeal on the record to the Court of 
Customs and Patent Appeals under title 35, United States Code, sec- 
tion 141, or he may file a civil action under title 35, United States 
Code, section 145 in which case there is a trial de novo 

The Board of Appeals is a separate organizational unit. The 
function is not delegated. 

C. Patent interference s.—(a) When two or,more applicants apply 
for a patent for the same invention at approximately the same time, 
a determination must be made as to which of them is the prior in- 
ventor and entitled to a patent. This determination is made by insti- 
tuting what is known in the Patent Office practice as an interference 
proceeding, authorized by title 35, United States Code, section 135. 
An interference may also be decl ared between a pending application 
and a recently issued patent. This proceeding is adversary, being a 
contest between private parties, and is conducted in the manner de- 
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scribed under question 3. The decision is made by a Board of Patent 
Interferences and is reviewable by the courts by an appeal or by a 
civil action involving a trial de novo (35 U.S. C. 141, 146). 

For the fiscal year 1956 the number of interferences instituted was 
585, and the number terminated was 508. 

(6) The statute authorizes a “board of patent interferences (con- 
sisting of three examiners of interferences)” to perform this function 
(35 U. S. C. 185). The organizational unit is called the Office of 
Interferences, 

(c) The function is not delegated. 

D. Examining trademark application—(a) The Patent Office also 
administers the Federal trademark statute insofar as it relates to 
the registration of trademarks. Persons who wish to register their 
trademarks apply for registration in a specified manner. The appli- 
cations are considered by trademark examiners who allow or refuse 
the registration and there are reconsiderations of the decisions of 
these examiners. During fiscal year 1956 there were 21,735 applica- 
tions for registrations filed and the number finally disposed of was 
25,466. The number of trademark examiners handling this work 
averaged 42 during the year. 

(6) The statute authorizes the “examiner in charge of the registra- 
tion of marks” to “cause an examination to be made” (15 U. S. C. 
1062 (a)). 

(c) The trademark examining staff carries out the work. The 
organizational unit is called Trademark Examining Operation and 
its total staff is about 100 employees. 

E. Trademark adversary proceedings.—(a) The trademark statute 
provides for several types of adversary proceedings. 

1. Interferences: If two or more parties are seeking to register 
similar marks which so resemble each other as to be likely to cause 
confusion when used on the respective goods of the parties, a pro- 
ceeding called an interference is instituted to determine which party 
has the right to registration. An interference may also be instituted 
between an application for registration and an issued registration. 
The statutory provision is title 15, United States Code, section 1066. 

2. Oppositions: When an application to register a trademark has 
been found allowable by the examiner, a notice is published in the 
Official Gazette of the United States Patent Office. A period of 30 
days is allowed within which any person having the requisite interest 
may oppose the registration (15 U.S. C. 1063). 

3. Cancellations: Any person who has the requisite interest may 
apply to cancel an issued registration (15 U.S. C. 1064, 1092). 

4. Concurrent use: This is a limited proceeding to determine 
whether two or more registrations for the same trademark can be 
issued to different parties under suitable restrictions (15 U. S. C. 
1052 (d)). 

During fiscal year 1956 there were 1,644 of these proceedings insti- 
tuted (148 interferences, 1,284 oppositions, 201 cancellations and 11 
concurrent-use proceedings) and 1,479 terminated. 

(6) The determination of these proceedings in the first instance is 
by statute placed in “the examiner in charge of interferences” (15 
U.S. C. 1067). The organizational unit is the Office of Interferences, 
which includes four examiners of trademark interferences. 

(c) There is no delegation. 
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F. Trademark appeals——(a) The statute provides for an appeal 
to the Commissioner of Patents from the decision of the examiner of 
trademarks refusing to register a trademark, and in the case of adver- 
sary proceedings the dissatisfied party may appeal to the Commis- 
sioner of Patents (15 U.S. C. 1070). 

During fiscal year 1956 there were 272 appeals to the Commissioner 
and 210 appeals disposed of. 

(6) The statute specifies that the appeal is to “the Commissioner in 
person” (15 U.S.C. 1070). 

(c) The trademark appeals are customarily handled by one of the 
assistant commissioners of patents. Under title 35, United States 
Code, section 3, any of the functions of the Commissioner may be 
assigned by him to an assistant commissioner. There is a delegation 
by the Secretary of Commerce, under Reorganization Plan 5 of 1950, 
to the assistant commissioners and also to the examiners in chief, three 
of whom have acted at various times in cases of emergency. 

G. Disbarment of practitioners —(a) Under title 35, United States 
Code, section 32, any practitioner before the Patent Office may be sus- 
pended or excluded from further practice, for cause. These cases are 
not very frequent, averaging about four per year. 

(6) The statute authorizes the Commissioner to perform this func- 
tion. 

(c) It is not delegated, except for its exercise by an Assistant Com- 
missioner of Patents. 

2. Practically all of the functions of the Patent Office are per- 
formed pursuant to grant of authority by the statute. The portions 
of the statutes which specifically set forth general grants of authority 
with respect to the functions described under question 1 are listed as 
follows: 

1. Title 35, United States Code, section 6: 


The Commissioner, under the direction of the Secretary of Commerce, shall 
superintend or perform all duties required by law respecting the granting and 
issuing of patents and the registration of trademarks * * * 

2. Title 35, United States Code, section 7: The Board of Appeals 
“shall review adverse decisions of examiners upon applications for 

atent.” 

3. Title 35, United States Code, section 32: The Commissioner may 
suspend or exclude any practitioner from further practice before the 
Patent Office, for cause. 

4. Title 35, United States Code, section 131: The Commissioner 
shall cause an examination to be made of the application for patent, 
and issue a patent if the applicant is found entitled to one. 

5. Title 35, United States Code, section 135: The question of pri- 
ority of invention in an interference shall be determined by a board 
of patent interferences. 

6. Title 15, United States Code, section 1062 (a): The examiner in 
charge of the registration of trademarks shall cause an examination 
to be made of the application for registration to determine if the 
applicant is entitled to registration. 

7. Title 15, United States Code, section 1067: The examiner in 
charge of interferences shall determine the respective rights of the 
parties to obtain or maintain a trademark registration, in the case of 
interference, opposition, cancellation, or concurrent use proceedings. 
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8. Title 15, United States Code, section 1070: An appeal may be 
taken to the Commissioner from a final decision of the examiner of 
trademarks or the examiner of interferences. 

Sections of the statute relating to some specific details incident to 
the functions listed in question 1 have not been listed. 

3-I. The expression “on the record after an opportunity for agency 
hearing” does not occur in the statutes. The proceedings between 
private parties are described under this question nevertheless. 

Proceedings between private parties in the Patent Office are patent 
interference proceedings which have been mentioned under question 1 
as item C and the trademark contested cases which have been men- 
tioned under question 1 as item E.. The procedure in these two cate- 
gories of cases differs somewhat. For patent interferences the pro- 
cedure is governed by rules and regulations set forth in sections 1.201 
to 1.286 of title 37 of the Code of Federal Regulations. The procedure 
in the trademark cases is set forth in sections 2.91 to 2.145. 

C. Patent interferences.—(a) The statute, title 35, United States 
Code, section 135, requires notice to be given to the parties. When the 
examiner has determined that an interference exists between two appli- 
cations or between an application and a patent, he prepares notices 
which are sent to each of the parties involved. These notices set forth 
the subject matter in conflict, which has previously been brought to 
common language in each case, the names of the opposing parties, and 
the names of the attor neys and requires a certain statement to be filed 
within a specified period (37 C. F. R. 1.207, 1.209). 

(6) The question of intervention does not arise. <A third party is 
not heard in the interference. 

(c) There is no pleading comparable to a complaint. The subject 
matter in issue is defined by the respective patent applications of the 
parties; the notice of inter ference mentioned under (a) specifies the 
issues, which are referred to as counts. The party who xe last to 
file his application has the burden of proof (37 C. F. R. 1.257). 

(d) Noresponsive pleading is required. 

(e) Not applicable since there are no pleadings, but see (f). 

(f) Motions of various kinds are permitted during a certain period 
after the institution of the proceedings. Either party may present a 
motion to revise the issues as they have been formulated ‘by the ex- 
aminer by substituting or adding counts (37 C. F. R. 1.233), and either 
party may move for dissolution of the proceedings on the basis of un- 
patentability of the counts (37 C. F. R. 1.232). 

(g) There are no prehearing or sents conferences. 

(h) Voluntary withdrawal or dismissal by any of the parties is 
governed by title 37, Code of F ederal Regulations, section 1.262; a 
party may file a disclaimer, concession of priority, abandonment of the 
invention, or abandonme nt of the contest. These result in or have the 
effect of an adverse judgment. 

(z) Discontinuance or dismissal by agency action does not occur 
except very infrequently. In the early stages the examiner may 
withdraw the interference or dissolve it on his own motion (37 
C. F. R. 1.237). 

(7) The parties may arrange for a consent judgment in the manner 
indicated under (h). 

(k) Default judgments are issued when a party having the burden 
of proof is in default. This is ordinarily done by issuing an order to 
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show cause why judgment on the record shall not be entered against 
the party in default and allowing a time for answering the order (37 
C. F. R.1.225, 1.252). 

E. Contested trademark cases—oppositions and cancellations —(a) 
The opposition to the registration of a trademark and the application 
to cancel a trademark already registered are initiated by the plaintiff 
tiling a paper called the notice of opposition in one case and the peti- 
tion for cancellation in the other. Two copies are filed and the 
Patent Office serves one copy on the csmiaatede: with a notice in- 
stituting the proceding (37 C. F. R. 2.105, 2.113). 

(6) There is no intervention by third parties. 

(c) The pleading which amounts to a complaint or declaration has 
been mentioned under paragraph (a). 

(d@) An answer is required, within a designated time after the first 
pleading and notice is sent (37 C. F. R. 2.106, 2.114). 

(e) Amendments to the pleadings may be permitted on motion, de- 
pending upon the nature of the amendments. In some instances a 
reply to the answer may be required (37 C. F. R. 2.106, 2.114). 

(f) Motions of various kinds, in general similar to the types of 
motions which may occur in civil procedings in the courts, may be 
made. The Federal Rules of Civil Procedure are followed whenever 
applicable and appropriate, except as otherwise provided (37 C. F. R. 
2.117). 

(7) There are no prehearing and pretrial conferences. 

(A) The complainant or the person in the position of complainant 
is permitted to voluntarily withdraw before answer is filed, but there- 
after consent of the other party is required for withdrawal without 
prejudice (37 C. F. R. 2.106, 2.114). The respondent cannot volun- 
tarily withdraw without an adverse judgment or its equivalent. 

(4) This is seldom if ever done. 

(7) Termination of the proceedings by consent is possible, although 
there is no specific provision in the rules other than those mentioned 
under (i). When the parties have agreed in favor of the complain- 
ant, some action is taken under title 837, Code of Federal Regulations, 
sections 2.134, 2.135, disclaimer, abandonment, etc., which ordinarily 
would result in a judgment adverse to the respondent. 

(4) A default judgment may be entered against the respondent 
upon failure to file an answer within the time set (37 C. F. R. 2.106, 
2.114). A default judgment may be entered against the complainant 
on failure to present any evidence (37 C. F. R. 2.132 (a)). Such a 
judgment is entered after the issuance of an order to show cause, with- 
in a specified time, why judgment should not be rendered. 

The above does not include trademark interferences, which are 
fewer in number than oppositions and cancellations. In some respects 
the practice in trademark interferences resembles the practice in 
patent interferences, mainly in that there is no initial pleading, and 
in other respects the practice is similar to that in oppositions and can- 
cellations; title 37, Code of Federal Regulations, sections 2.91 to 2.98 
indicate the differences over the other trademark cases. Concurrent 
use proceedings are treated as interferences (37 C. F. R. 2.99). 

II. Some patent applications are filed by inventors who are em- 
ployees of the Government and in which the preparing, filing, and 
prosecution of the application in the Patent Office is undertaken by 
the department or agency in which the inventor is employed. Cur- 








184 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


rently, probably a litle over 1 percent of patent applications are owned 
by the Government, and the Government is the real party in interest 
and is handling the prosecution. Other than the fact that fees re- 
quired of applicants are not required of the Government, and a provi- 
sion in the statute for extending times in certain cases (35 U. S. C. 
267), there is nothing in the procedure or practice of the Patent Office 
that takes any special cognizance of the Government being a party. 
It is subjected to the same rules and regulations as any private party 
appearing before the Patent Office. 

III. By statute (35 U.S. C. 122), applications for patents are pre- 
served in confidence and no information is given to the public without 
authority of the applicant or owner. The files of issued patents and 
trademark registrations are open to the public. The occasion for 
making decisions or rendering opinions relating to the availability of 
information to the public and public access to files does not arise very 
often. Any such matter would be handled by direct application to 
the Commissioner of Patents who would make the decision involved. 

IV-VII. Not applicable to the Patent Office. 

4. The statutory provisions, if any, relating to notice, hearing, or 
record of the hearing, are set forth for each of the types of cases listed 
under question 1. 

A. Examining patent applications.—The statute (35 U.S. C. 132), 
requires the Commissioner to notify the applicant whenever any claim 
for a patent is rejected or any objection or requirement is made, and 
give such information as may be useful in judging the propriety of 
continuing the prosecution. This takes the form of a letter, called 
an examiner’s action, sent to the applicant through his attorney or 
agent (37 C. F. R. 1.104-1.107). There is no provision for hearing 
or record of hearing. The prosecution of the application is conducted 
in writing (37 C. F. R. 1.2), although oral interviews with examiners 
are common (37 C. F. R. 1.133). 

B. Appeals in ex parte patent cases —The statute does not refer 
to notice, or record of hearing; title 35, United States Code, section 
7, states that “each appeal shall be heard by at least three members 
of the Boards of Appeals.” <A brief is required in these appeals and 
the appellant may appear before the Board and present his case 
orally as well. 

C. Patent interferences—The statute requires notice to be given 
to the parties (35 U. S. C. 135), but does not mention hearing or 
record of the hearing. The notice has been mentioned under ques- 
tion 3. The parties file their evidence which has been taken by dep- 
ositions or as otherwise provided (37 C. F. R. 1.271 to 1.286), and 
submit written briefs. A day is set for a hearing at which the parties 
may present their arguments orally. The evidence and other papers 
in the case constitute the record. 

D. Examining trademark applications.—The statute requires that 
the examiner shall advise the applicant if he is found not entitled to 
registration, and state the reasons therefor (15 U. S. C. 12 (b)). 
There is no mention of a hearing or record of the hearing. 

E. Trademark adversary proceedings—The statute requires notice 
to all the parties (15 U S. C. 1067), but nothing is said of a hearing 
or record of the hearing. ‘The notice has been mentioned under ques- 
tion 3. The parties file their evidence which has been taken by deposi- 
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tions or as otherwise provided (37 C. F. R. 2.123), which, with other 
papers in the case, constitute the record. Briefs are required of each 
party and a hearing for the presentation of oral argument is held. 

F. Trademark appeals. ~The statute says nothing relating to 
Be hearing or record of the hearing. Briefs are required and a 
hearing for pr resentation of oral argument is set at the request of any 
party. 

G. Disbarment of practitioners.—The statute requires “notice and 
opportunity for a hearing.” The procedure followed is set forth in 
title 37, Code of Federal Regulations, section 1.348. 

5. It is believed that the matters referred to by this question are 
covered by the answers given under questions 3 and 4. 

6. (a) What is meant by full adjudication is not understood. Ap- 
plicants for patents and for trademark registrations are given ample 
opportunity to present any relevant matter, which is considered in 
arriving at the final decision. In the contested cases the parties are 
free to present any relevant evidence, which is considered in arriving 
at the decision. 

(6) There is no public participation in the judicial or quasi-judicial 
functions of the Patent Office. 

7. Decisions of the examiners in ex parte patent and trademark 
cases are modified by them on request for reconsideration, and there 
may be several reconsiderations. Their final adverse decisions ma 
be modified or reversed on appeal within the Patent Office. Deci- 
sions of the examiners of interference in contested cases may be modi- 
fied by them on petition for reconsideration or rehearing which must 
be made within a short time limit. Decisions of the Board of Appeals 
in ex parte patent appeals and of the Commissioner in trademark 
appeals may be modified on petition for reconsideration or rehearing, 
which must be filed in 30 days. 

8. The applicability of the phrase “petition for an adjudication” 
to the Patent Office is not understood. The nature of the adjudica- 
tions made by the Patent Office and the procedure in these cases have 
been summarized under questions 1 and 3. 

9. (a), (6),and (ce) None. 

10. (a) The phrase “adjudication made after informal proceed- 
ings” has no particular usage in Patent Office practice in decisions in 
the classes of cases outlined under question 1. All relevant matter 
presented will have been considered and the recitations in the opinion 
would discuss these matters to the extent necessary for the decision 
made. 

(b) The rules of practice designate the manner of submitting evi- 
dence. In ex parte cases the usual manner is by affidavit and ex- 
hibits; in contested cases testimony is submitted by deposition and 
the rules of evidence are applied. 

11. (a) The procedure has been described under questions 1 and 3. 
In both patent and trademark cases a dissatisfied party has the right 
to file a civil action in a district court, against the Commissioner in 
ex parte cases and against his adversary in prepres cases, where 
there is a trial de novo (35 U.S. C. 141, 145, 146: 15 U.S C. 1071). 

In cases of suspension or exc lusion from practice, title 35, United 
States Code, section 32, provides that— 


The United States District Court for the District of Columbia, under such con- 
ditions and upon such proceedings as it by its rules determines, may review 
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the action of the Commissioner upon the petition of the person so refused 
recognition or so suspended or excluded. 

The review is on the record made in the Patent Office and hence there 
is no trial de novo. As has been stated, these cases are very few. 

(6) to (g) Not applicable to the Patent Office. 

12. Since categories (6) to (g) of question 11 are not applicable to 
the Patent Office, all the adjudications referred to scald fall under 
category (a). 

13. The phrase “on the record after opportunity for agency hear- 
ing” does not occur in the patent or trademark statute. See ques- 
tion 4. With the possible exception of the proceedings for suspension 
or exclusion from practice, which form only a minute fraction of the 
adjudications, Patent Office adjudications are not required by statute 
to be determined on the record after agency hearing. 

14. (a), (6), (c) With respect to the examination of applications 
for patents and for registration of trademarks, and the attendant 
functions, adjudic: tions on the merits of a case are made on the basis 
of the requirements and conditions of the statutes, and the numerous 
decisions of the courts interpreting and applying the statutes in 
actions to enforce patent and trademark rights. Congressional stand- 
ards as such are not set for the Patent Office in these matters but, to 
the extent that there are standards, they are for the courts as well as 
for the Patent Office. The problems of meaning that have been en- 
countered are the same problems of meaning that would be encoun- 
tered by the courts in applying the same statutes. Any matters that 
would apply in the Patent Office only and not in the courts are 
primarily matters of internal procedure. 

(zd) Action of the Commissioner of Patents is explicitly committed 
to his discretion in the following parts of the patent and trademark 
statutes : 

(1) Title 35, United States Code, section 114: Requiring models or 
specimens of inventions. 

(2) Title 35, United States Code, section 116: Correcting mis- 
joinder or nonjoinder of the proper inventors in a patent application. 

(3) Title 35, United States Code, section 118: Granting patents on 
ieee filed without execution by the inventor. 

(4) Title 35, United States Code, section 121: Requiring an appli- 

sation claiming multiple inventions to be restricted to a single inven- 
tion. 

(5) Title 35, United States Code, section 133: Reinstating an ap- 
plication abandoned for failure to respond to the examiner’s action 
within the time provided. 

(6) Title 35, United States Code, section 151: Accepting delayed 
payment of fee required for issuing patent. 

(7) Title 35, United States C ‘ode, section 251: Reissuing a patent in 
several divisions. 

(8) Title 35, United States Code, section 254: Correcting office rec- 
ord mistakes in issued patents. 

(9) Title 35, United States Code, section 255: Correcting clerical 
errors in a patent not the fault of the Office. 

(10) Title 35, United States Code, section 256: Correcting errors of 
joinder of inventors in a patent. 
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(11) Title 15, United States Code, section 1057 (d), (£), (g) : Cor- 
recting mistakes and permitting amendments of tr ademark registra- 
tions. 

In general, matters of form and procedure are ordinarily considered 
within the discretion of the Patent Office. 

. There are no occasions when interested parties other than those 
Ww ae are directly involved in the proceeding have any right to partici- 
pate. The nature of the proceedings are such that this cannot ordi- 
narily be done. Occasionally a person may be permitted to present 
evidence affecting the right to a patent to another, according to title 37, 
Code of Federal Regulations, section 1.292, but this is very seldom 
done. 

16. (a) Yes. 

(6) Applicants for patents and for registration of trademarks and 
parties to other proceedings may designate an attor ney or agent to 
handle their cases. A written power of attorney filed in the ‘Patent 
Office is required in each instance. Thereafter correspondence is held 
with the attorney or agent. Notices are sent to the representative 
rather than to the party himself except in a few instances when a notice 
may be sent to the party as well as to the representative. 

There are no procedures of this kind. Granted patents and is- 
= trademark registrations are published. 

. The Patent Office does not discourage the determination of con- 
wal ersies between parties by consent and encourages such action to 
the extent of exercising liberality in extensions of time when the 
parties are negotiating “their differences. During the past 2 years 
(1955 and 19: 56) there were 1,023 patent inter ferences terminated, of 
which 252 were decided after hearing and 771 without hearing. In 
trademark contested cases there were 2,915 terminated, of which 644 
were decided after hearing and 2,271 without hearing. The cases ter- 
minated without hearing would include a large proportion where the 
parties themselves reac hed a settlement of the controve ersy. Nospecific 
data can be given as to the actual number that terminated after con- 
sent of the parties, since after agreement the parties often merely take 
such action as would result in a record or default judgment in accord- 
ance with their determination. 

19. No. 

20. The Patent Office has no occasion to issue declaratory orders. 

21. The procedural steps which have been developed by the Patent 
Office have been devised with special reference to the particular sub- 
ject matter involved, that is patents and trademarks, within the 
framework of the requirements of the statutes. The regulations are 
revised from time to time incorporating changes in procedure. The 
regulations relating to patent cases were extensively revised in 1949, 
and changes have been made from time to time since then. The 
trademark regulations were extensively revised in 1955. It would 
be difficult to evaluate the desir ability of extending any phase of 
the Patent Office practice to other agencies since this would require 
a detailed knowledge of the needs of the other agencies. 

22. Practically all of the adjudications relate to matters to be de- 
cided in the particular case. Questions concerning violations of rules 
are primarily procedural questions and ordinarily collateral to other 
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matters in the case. With respect to the subject matter adjudicated, 
either in patent or trademark cases, there is a large body of precedent 
consisting in decisions of the courts and of the ‘Patent Office. Case 
precedent plays a large part in the decisions. 

23-30. This group of questions is considered directed to adjudica- 
tions which follow the precedure of the Administrative Procedure 
Act. The word “agency” in these questions is taken to mean the 
head of the Office. The only group of cases which is considered as 
falling within the scope of the adjudication section of the Adminis- 
trative Procedure Act is that relating to the suspension or exclusion 
from practice of practitioners. These cases are ordinarily heard by 
the Commissioner or an Assistant Commissioner, that is, the ¢ agency. 
The Patent Office does not have hearing examiners although in one 
instance in recent years a hearing examiner borrowed from another 
agency was used. From the nature of the cases, they would not be 
very frequent and only take up part of the time of 1 or 2 officials. 

During the 3 calendar years 1954, 1955, and 1956 there were 15 
such actions begun (8, 2, and 5) and 12 terminated (1, 7, and 4) 
with 4 pending at the end of 1956. Of the 12 terminated cases 8 
were disposed of without a hearing for the reception of evidence and 
in 4 such hearings were held (hearings have been held in the cases 
not terminated at the end of 1956). These hearings, except in the 

case where a hearing examiner was used, were conducted directly by 
the agency. 

Owing to the small number and special character of these cases, 
statistical details other than those in the preceding paragraph are 
omitted as having little or no significance. 

31. The doctrine of stare decisis is followed to a large extent. The 
relevant decisions of the courts and of the Patent Office are studied in 
making a decision in an individual case; a prior ruling on a specific 
point in issue would normally be followed. 

32. With respect to the particular parties concerned, a copy of the 
decision is sent directly to the parties or to their attorneys or agents 
if they are so represented. Since applications for patents are pre- 
served in confidence, decisions in applications which result in no pat- 
ent being issued are not made public except as they might be published 
by the parties themselves. If a patent is issued, any decision with 
respect to that patent becomes a public document and is available to 
the public. Private publishers publish many of these decisions. 
With respect to decisions in trademark cases, all decisions on the 
appeal level are made public and are regularly published by private 
publishers. 

The Patent Office publishes an Official Gazette which contains, in 
addition to the regular matter relating to patents and trademarks, 
decisions of the Court of Customs and Patent Appeals on appeals from 
the Patent Office, a selection of decisions of other courts, and a few 
decisions of the Patent Office. These decisions are collected in an 
annual bound volume. The private publication known as the United 
States Patents Quarterly, in the weekly advance sheets and four 
annual bound volumes, publishes a large number of decisions of the 
courts in patent and trademark cases, the decisions of the Patent Office 
on the appeal level in trademark cases, and a substantial number of 
other Patent Office decisions. The private publication known as the 
Trademark Reporter publishes the decisions of the Patent Office in 
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trademark cases on the appeal level. The decisions in suspension and 
exclusion from practice cases are not published, but a notice of any 
suspension or exclusion of a practitioner is published in the Official 
Gazette. 


APPEALS BOARD FOR DEPARTMENT OF COMMERCE 


Il. ApsupIcATION 
Introduction 


The Appeals Board of the Department of Commerce was created 
by the Secretary of Commerce under Department Order No. 106, as an 
administrative arm of the Secretary, to serve as an impartial body to 
hear and consider certain appeals from the public. The Board is com- 
posed of a chairman and two other members. 

The Board receives appeals in three broad categories : 

1. Order of the Bureau of Foreign Commerce under the Export 
Control Act, involving: 

(a) Enforcement actions in which export licenses may have 
been suspended ; and 

(6) Administrative actions denying the issuance of an export 
license for reasons other than enforcement or violations. 

2. Orders of the foreign excess property officer denying the impor- 
tation of foreign-excess property pursuant to the authority of the 
Secretary of Commerce under section 402 of the Federal Property 
and Administrative Services Act of 1949. 

3. Appeals of contractors from decisions of contracting officers in 
certain bureau contracts. 

In the first two above categories, the Board procedures are outlined 
in the particular regulations issued by the bureaus involved, which 
the Board has ratified and adopted as its own. Thus, the provisions 
of appeal from Bureau of Foreign Commerce orders are contained in 
the BFC regulations in title 15, Code of Federal Regulations, section 
328.13, and part 383. The provisions with reference to appeals from 
orders of the foreign excess property officer are contained in foreign 
excess property order 1 (44 C. F. R., pt. 401). The procedure of the 
Board with reference to the third category, contract disputes, are 
covered by the general standard procedures of the Board, inasmuch as 
the contract-disputes clause is a standard clause used in all applicable 
Government contracts. Because of the varied nature of appeals taken 
to the Board, it is felt preferable that the appeals procedures be con- 
tained in that part of the orders relating to the bureaus from which the 
appeals issue, so that it is easier for the public to learn of its rights 
by consulting the regulations of the bureau involved and with which 
they are most familiar. Also, for the above reasons, many of the 
questions applicable to the Board will be found answered in the re- 
plies submitted by the Bureau of Foreign Commerce and the foreign 
excess property officer. 

The answers to the specific questions in part 2 should be considered 
in the context of the preceding introductory statements. 

1. (a) (i) Enforcement and licensing provisions under the Export 
Control Act of 1949, as amended (50 U. g C. App. 2021 et seq.). 

(ii) Imports of foreign aatees property under section 402 of the 
Federal Property and Administrative Services Act of 1949 (40 
U.S.C. 512). 


95899—57—pt. 2——7 
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(iii) Authority to decide contract disputes under standard contract 
disputes provision of Government contracts. 

(s) Secretary of Commerce. 

(c) Appeals under (a) are delegated to the Appeals Board. 

2. Answers in replies of bureaus involved, from which the appeals 
emanate. 

8. Categories II and VII are the only ones in this question appli- 
cable to the Board. The procedural rules, as stated in the introduc- 
tion, are covered in the replies of the bureaus involved. The nature 
of the categories and questions in this question appear to apply at the 
trial rather than the appeal level. 

4. See answer to question 3 and introduction. 

5. See introduction. 

6. Not applicable to the Appeals Board. 

7. Decisions may be modified, amended, or appealed upon applica- 
tion of either the Government or the party involved. In the very 
nature of the appeals, the procedures cannot be uniform, but must. be 
made on an ad hoc basis. This is necessary because the modification 
of any order, particularly in the export-control field, depends upon 
the nature of the protection to be afforded the Government, the possi- 
bility of deterring future violations, and the individual degree of 
hardship which may be suffered by the individual. 

8. Only that part of the question relating to amendment or setting 
aside of an adjudication is applicable to the Appeals Board. Inas- 
much as such proceeding is generally initiated in the bureau which 
made the adjudication, the Board refers to the individual replies of 
the bureaus involved. Insofar as any such petition was referred 
directly to the Board for final decision, 36 appeals were received in 
1955 and 48 in 1956. The total Appeals Board actions on these ap- 
peals in 1955 were 24 and 36 in 1956. 

9. (a) Eighty-six percent of these 1955 and 1956 appeals concern 
foreign-affairs functions of the United States. 

(6) None. 

(c) Fourteen percent of appeals relate to contracts. 

10. Not applicable to the Appeals Board. 

11. The answer to this question will be found in the answers of the 
bureaus involved, as they seem to concern preappeal procedures. 

12-14. See answer to question 11. 

15. The Board has never had occasion to make any finding that 
any element contained in question 15 does not permit it to afford all 
interested parties full opportunity for submission of facts or argu- 
ments. 

16. (a) The Board gives full recognition to the right of persons to 
be represented by an attorney. 

(6) Notice is served on attorney. 

17. Any matter affecting the interest of any person before the Ap- 
peals Board is ordinarily an individual one. Any person so affected 
is given full notice by the Board, but there is no reason for any public 
announcement of any matter, except where the final adjudication is 
published in the Federal Register due to decision appealed from hav- 
Ing so appeared. 

18-20. Not applicable to the Appeals Board. 

21. The Board has informal discussions with the bureaus involved, 
with a view to improving and expediting their adjudicatory functions. 
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Insofar as specialized procedural steps are involved, those are taken 
by the affected agency. 


(a) 15 percent. 

(6) 85 percent. 

Case precedent is not followed, because each case must be decided 
on matters peculiar to that case. 

23-26. Not applicable to the Appeals Board. 

27. The answer to the question will be reflected in the replies of 
the individual bureaus. 

28. (c) From the time the Appeals Board received a case from the 
bureaus, following an initial review, an average of 3 months elapsed 
before the appeal was completed. 

29. Not applicable to the Appeals Board. 

30. (a) Number of appeals Ca Board, October 1, 1956, 2 

(6) Average time pending, 3.4 months? 

(c) Appeals completed during the first 9 months of 1956, 32. 

(d) Eight grants; 19 denials; 5 dismissals, 

The Board follows the doctrine of stare decisis only to the extent 
that it is bound by departmental policy underlining the issuance of 
the rule or regulation involved. As stated in our answer to question 22, 
the appeals are most often based on degrees of individual hardship, 
discrimination, or on matters of fact peculiar to the individual in- 
volved. For this reason, it is difficult to rely upon any precedent. 

The decisions of the Board are made in writmg and communi- 

sina to all interested parties and their attorneys. The decision is 
printed in full in the Federal Register when the decision appealed 
from has so appeared. The latest decision of the Board is contained 
in volume 22, Federal Register, page 2056, published March 28, 1957. 


EXECUTIVE SECRETARY OF THE FOREIGN-TRADE 
ZONES BOARD 


(Foreign-Trade Zones Act of June 18, 1934, as amended *) 
Il. Apsupicatrion 


. Adjudication (judicial or quasi-judicial powers) exercised by 
Board: 

(a) Insofar as the function m: Ly be regarded as adjudication rather 
than rulemaking, the Board’s primary statutory authority is to grant 
to public and private corporations (as defined and described in the 
act) the privilege of establishing, operating, and maintaining foreign- 


trade zones, in or adjacent to ports of entry under the jurisdiction of 
the United States (act, secs. 2 (a),7). 


_ 


The Board also has authority to declare the grant null and void, on 
a proper showing of negligence before the Board, should the grantee 
fail to begin construc tion, diligently to carry construction to comple- 
tion, and to set up and commence operation of the zone with zeal and 


1 Average time is 7.7 months, if 7 contract appeals where appellants incurred very long 
delays in submitting statements are ‘included. 

2Public Law 397, 73d Cong., approved June 18, 1934 (48 Stat. 998-1003, 19 U. S. C. 
8la—Stu), as amended by Public Law 566, 81st Cong., aoperves June 17, 1950. The For- 
eign Trade Zones Board Regulations appear in 15 C. F. R. 400. 














192 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


ability within the time stated in the grant (regulations, sec. 
400.700). The Board also has authority to approve expansion (regula- 
tions, sec. 400.607) or other modification of an established zone and 
to authorize its closing, upon request of the grantee. The foregoing 
authority is based on the Board’s overall authority to carry out the 
provisions of the act (sec. 1 (b) ), and is implied from the authority to 
make grants for establishment, operation, and maintenance of zones 
(sec. 7). 

The Board, among other powers, is authorized to— 

Revoke a grant of the privilege of operating and maintaining 
a zone, because of repeated willful violations of provisions of the 
act (sec. 18) ; and 

Impose fines for violations of the act or regulations thereunder, 
by any officer, agent, or employee of a zone grantee (sec. 19). 

Other powers which may be regarded as in the nature of adjudication 
power, is authority to— 

Act upon certain petitions requesting that merchandise taken 
into a zone from United States customs territory for the sole 
purpose of exportation, destruction, or storage may be returned 
to customs for domestic consumption if the Board deems such 
return to be in the public interest (sec. 3, fourth proviso) ; 

Act upon denials of permission (by district collector of cus- 
toms) to manipulate, manufacture, or exhibit merchandise in a 
zone (regulations, sec. 400.803 ; act, sec. 3) ; 

Order the exclusion from a zone of any goods or process of treat- 
ment that, in the Board’s judgment, is detrimental to the public 
interest, health, or safety (act, sec. 15 (c)). 

(6) The Foreign-Trade Zones Board. 

(c) The Board has not delegated the authority to make final de- 
cisions under the foregoing powers to any office or organization unit. 
Certain functions relating to the consideration of matters and pro- 
ceedings involving these powers have been assigned to the executive 
secretary, to examiners and committees of examiners and alternates 
(see regulations, Art. 13: Rules of Procedure and Practice), and to 
the United States district collector in whose district a zone is located. 
(The collector has been placed in local charge of the zone as the resi- 
dent representative of the Board, in addition to his duties as collector. 
He may seek advice from other agencies. ) 

2. The primary function of the Foreign-Trade Zones Board is to 
receive, review, consider, and to grant to certain corporate applicants 
the privilege of establishing, operating, and maintaining a foreign- 
trade zone, subject. to the conditions and restrictions of the act and 
the rules and regulations made therein (act, secs. 2 (a),7). When the 
Board has made a grant for establishment of a zone, the Board’s ac- 
tivities become supervisory, and grantees must operate as public util- 
ities, in conformity with the act and the rules and regulations. Briefly, 
the act contains provisions concerning foreign and domestic merchan- 
dise and vessels coming into and moving out of a zone; concerning 
physical facilities to be provided and maintained in connection with 
the operation of a zone, residence of persons within a zone, rates and 
charges, keeping of zone grantee’s accounts, the conduct of opera- 
tions by zone grantees, the submission of periodic operating reports by 
orantees. etc. Certain activities relating to zones are subject to the 
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regulation of the Secretary of the Treasury (and in certain circum- 
stances other interested Government agencies). 

The act provides (sec. 1 (b)) that the Board is established “to carry 
out the provisions of this act.” This authority is deemed to be a 
general grant of authority to make any adjudications necessary for 
the administration of the act, not otherwise provided for elsewhere in 
the act. 

3. The only type of adjudication for which the Foreign-Trade Zones 
Act expressly requires a determination on the record after oppor- 
tunity for an agency (Board) hearing is revocation of a grant to 
operate and maintain a zone, because of repeated willful violations 
of the act by the grantee (sec. 18). This type of adjudication would 
appear to come within category Il—proceedings in general in which 
the Government directly is a party to the proceeding. 

(The act provides for 4 months’ notice to the grantee and affording 
the grantee an opportunity to be heard; that the testimony taken 
before the Board shall be reduced in writing and filed in the Board’s 
records, together with the decision reached thereon (sec. 18 (a)); 
and that the Board may compel attendance of witnesses and the giving 
of testimony and production of documentary evidence, and for such 
purpose may invoke the aid of the United States district courts (sec. 
18 (b)). The Board’s order revoking the grant is final and con- 
clusive unless the grantee appeals to the United States circuit court 
to have the order set aside. The act prescribes the time and manner 
of appeal, the record on appeal, and provides that the Board’s order 
is stayed pending disposition of the appeal by the court. It is spe- 
cifically provided that the testimony and evidence taken or submitted 
before the Board, duly certified and filed as part of the record, shall 
be considered by the court as the evidence in the case (sec. 18 (c)). 
The Board regulations (sec. 400.1200-1203) parallel the statutory 
provisions. ) 

Regarding the other categories: Category I—proceedings before 
the Board are not, in general, adversary proceedings between private 
parties but rather a proceeding by an interested party, including zone 
grantee for Board action. In proceedings involving establishment or 
modification of a zone (grant), interests of more than one party or 
group are, or may be involved. Category V, VI, and VII are not 
applicable. 

4. See answer to question 3 above. 

5. (a) In regard to the procedure for written submission of views: 
The Board regulations provide in part that in its discretion, and upon 
its own motion or that of any interested party, the Board may give 
aun opportunity to, or require, any party to any proceedings before 
the Board to present documentary or other written or oral evidence 
bearing upon any application, declaration protest, petition, or com- 
plaint made to the Board. Further, the Board may order that hear- 
ings be held for the purpose of taking testimony or producing records 
in connection with the establishment, operation, or maintenance of 
a zone, or with the conduct of any investigations appropriate to the 
act (regulations, sec. 400.1315). 

In practice, where requests are made for Board action directed 
toward obtaining relief in a specific situation (such as that involving 
the status and movement of merchandise), the applicant submits a 
written application, petition or other request stating the facts and 
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the nature of his request. Usually, neither the applicant, the com- 
mittee which considers the request and makes recommendations, nor 
the Board requests or requires an oral hearing. Where hearings are 
held, interested parties may present arguments and briefs, as well as 
evidence. 

The regulations provide that the Board on its own motion, or on 
application may authorize hearings or rehearings; that such hearing 
will ordinarily be held before the Committee of Alternates; and that 
an examiners committee in conducting investigation of applications 
is also authorized to hold hearings and take evidence (sec. 400.1305 
et seq.). As indicated above, the provisions in the regulations respect- 
ing hearings relate not only to proceedings involving establishment 
of a zone, but also generally to matters under the act. 

(6) There are no prescribed forms for written submission, except 
in the case of applications for grant of the privilege of establishing, 
operating, and maintaining a zone. The act and the Board regula- 
tions set forth in detail the form and content of such an application 
(act, sec. 6 (a) ; regulations, secs. 400.400-400.608). 

(c) In general, Board action is not taken solely on oral submissions. 
See answer to question 5 (a) above. 

(@) There is no express provision in the regulations for interven- 
tion in Board proceedings; however, the regulations are directed 
toward affording to all interested an opportunity to be heard before 
Board action. (See art. 13, Rules of Procedure and Practice, sec. 
400.1305 et seq.) 

(e) No specific provision is made in the Board regulations for con- 
solidation of proceedings. 

(f) Findings and recommendations are made to the Board by the 
officer or committee conducting an investigation of an application or 
request, including a hearing. In certain proceedings, where an exam- 
iners committee is designated, the Board of Alternates may review the 
examiners committee findings and recommendations, when making 
its own recommendations to the Board. Where no hearings are held 
on an application or request, the Board of Alternates considers the 
matter and makes recommendations to the Board (regulations, art. 13, 
sec, 400.1301 et seq.). 

(7) The Board’s procedures authorize hearings and rehearings 
(sec. 400.1305). (See answer to question 5 (a) above.) 

6. (a) The general position is to afford full adjudication of dis- 
puted administrative actions even though not required to do so by 
the act, where requested by an interested party or where it is believed 
to be necessary or appropriate. This is indicated and comprehended 
within the general rules of procedure and practice which are part 
of the Board regulations (regulations, art. 13, sec. 400.1300 et seq.). 
In this connection, see answers to questions 3 and 5 (a). It may be 
noted, too, that, with respect to activities within a zone, provision is 
made for appeal to the Board from a denial by a local United States 
collector of customs as representative of the Board, of an application 
for permission to manipulate, manufacture or exhibit merchandise 
in a zone (regulations, sec. 400.803). It is believed that this con- 
tributes to safeguarding the economic interests, public and private, 
and other governmental interests involved, and generally in further- 
ing the usefulness of zones in trade promotion. 
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(>) In no instance does the Foreign-Trade Zones Board find, in 
connection with proceedings for establishment, operation and mainte- 
nance of a zone, that notice and public participation are impractica- 
ble, unnecessary, or contrary to the public interest. Where the Board 
issues orders or other determinations which are of interest to one per- 
son, or relatively few persons, notice of the proposal to be considered 
is not published in the Federal Register. The parties of interest are 
usually applicants or are aware of the pending request (and may be 
heard if they desire) and all parties of interest are notified of the 
final Board decision. This practice is followed uniformly where there 
are one or a few parties of interest. In addition, certain orders or 
determinations restricted to zone operators and imposing no burden 
on interested parties may be issued without prior public notice of the 
BrP 

7. Proceedings involving modification, amendment, repeal or sus- 
pension of decisions are comprehended within the general rules of 
procedure and practice contained in the Board regulations. 

8. Any interested person may petition the Board for adjudication 
or an amendment or setting aside thereof. The procedure and sub- 
sequent action or proceeding thereon is governed by the general rules 
of procedure and practice. (See, too, answers to question 5 (a) 
above. ) 

During 1955 and 1956 about 10 petitions were received, if all may 
be regarded as adjudications; and 9 orders or other final actions were 
issued by the Board. (Of these, 3 were, in effect, amendments of 
prior Board actions—i. e., petitions and actions involving prior zone 
grants. ) 

(a) and (6) None. 

(c) Less than 1 percent. 

10. (a) The practice of the Board in issuing resolutions or actions 
based on informal proceedings is to recite in the resolution or other 
Board document the circumstances involved, and that action is taken 
after full consideration of the matter. Submissions are referred to 
in the narrative statement of the circumstances. 

(6) The general character of the submission required in various 
proceedings (for revocation of a grant for violations, and for other 
Board action in the nature of an “adjudic: ition) is indicated by the 
eae e provisions of the act and Board regulations. 

As to adjudications required to be determined on a record after 
spicteaniee for an agency hearing, see answer to question 3 above. 
As to other proceedings or matters which are in the nature of adjudi- 
cations, except for possibly (d) and (f), the items (a) through (¢) 
are not applicable. As to (d), the Board may, under the act, | at any 
time order the exclusion from the zone of any goods or process of 
treatment that in its at is detrimental to the public interest, 
health or safety (sec. 15 (c)). Some decisions of this character could 
rest solely on inspections or tests. No special procedure has been 
established for such an adjudication. The Board regulations provide 
that the Board shall cause such investigation to be made as it may 
deem necessary before ordering exclusion of such goods from the zone 
(sec. 400.807). As to (f), no special procedure has been established 
for adjudicating matters which may involve public property (i. e., 
other than grants of the privilege to establish, operate and maintain 
a zone). 
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12. Less than 1 percent, for all the categories mentioned. (See 
answer to question 9 (c).) 

13. The only type of adjudication expressly required by the act to 
be determined on the record after opportunity for agency hearing is 
a proceding to revoke a zone grant for repeated willful violations. 
The Board regulations provide for public hearings on all applica- 
tions for a grant to establish, operate and maintain a zone; and a 
hearing may be had with respect to other matters. (See answer to 
questions 3 and 5 (a).) 

14. (a) Yes. 

(6) and (c) The Board regulations provide that permission for 
any manipulation (e. g., sorting, grading, cleaning, repacking, re- 
marking, or other assembly or minor processing), manufacture, or ex- 
hibition of merchandise lawfully brought into a zone shall be obtained 
from the United States district collector of customs as the representa- 
tive of the Board, subject to such application and procedure pre- 
scribed by the Secretary of the Treasury for the protection of the 
revenue. If the application is denied for any reason, the applicant, 
the grantee, or the operator of the zone may appeal the adverse ruling 
to the Board (Board regulations, sec. 400.803). Under the Foreign- 
Trade Zones Act of June 18, 1934, merchandising activities within 
the zone were limited to “manipulation,” and manufacturing was 
expressly prohibited. The distinction caused considerable uncer- 
tainty as to the permissible scope of zone operations. This problem 
was met by amendment of the act in 1950. The changes made were 
directed toward facilitating greater utilization of zones, and included, 
importantly, authority to undertake manufacturing and exhibiting 
activities within the zones. (See recitals in Board Order No. 27, 
notice of proposed amendments to general regulations, 16 F. R. 10706, 
October 19, 1951.) 

(7) The Board has varying degrees of discretion in taking action 
with respect to matters. In the case of applications for a grant to 
establish, operate, and maintain a zone, the act provides that the 
Board shall make the grant if the Board finds that the proposed 
plans and location are suitable for the accomplishment of the pur- 
pose of a foreign-trade zone under this act, and that the facilities and 
appurtenances which it proposed to provide are sufficient (sec. 7). 
Under section 3 (fourth proviso) of act, merchandise taken into a for- 
eign-trade zone from customs territory (i. e., United States territory 
outside the zones) for the sole purpose of exportation, destruction, or 
storage may not be returned to customs territory for domestic con- 
sumption except where the Foreign-Trade Zones Board deems such 
return to be in the public interest. 

Under section 15 (a), no person is allowed to reside within the zone 
except Federal, State, or municipal officers or agents whose resident 
presence is deemed necessary by the Board. Under section (15) (c), 
the Board may at any time order the exclusion from the zone of any 
goods or process of treatment that in its judgment is detrimental to 
the public interest, health, or safety. Section 15 (d) provides, in 
part, that no retail trade shall be conducted within the zone except 
under permits issued by the grantee and approved by the Board. 

(e) No. 

(f) None. 
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15. As indicated above, in no instances does the Board find, in con- 
nection with proceedings for the establishment of a zone, that time, 
the nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts and argument. 

Also, in the case of certain applications to modify an existing zone 
grant, and to close a zone, for economic reasons, prior public notice 
is given by publication in the Federal Register and any parties of 
interest are invited to submit their written comments within a specified 
time. 

As a general practice, in other proceedings, where the application is 
restricted to one foreign-trade zone or is restricted to the administra- 
tive functions (organization) of the Board and, in both cases, imposes 
no burden on the parties in interest, and the Board action is published 
in the Federal Register, the action is made effective on publication in 
the Federal Register, without prior publication of notice of the pro- 
posal. In still other situations, where the Board takes final action on 
applications which are of specific interest to one or a relatively few 
persons, notice of the proposal is not published but all parties of inter- 
est directly affected are notified of the Board’s final practice. (See, 
too, answer to question 6 above.) 

16. (a) Recognition is given to the right of persons to be repre- 
sented by an attorney. The Board’s regulations provide that when a 
public hearing is to be held, notice of such hearing is to be sent to all 
interested parties “in time for them to be present in person or to be 
represented” at the hearing (regulations, sec. 400.1317). (See also 
400.1318.) In practice, interested parties in all matters before the 
Board are permitted to be represented by attorneys. 

(6) Where such representation (i. e., of persons by attorneys) is 
known to the Board, notice is given to the attorneys in the same man- 
ner as given to persons who appear or participate in person—such 
notice being given by mail and, as the circumstances warrant, by other 
means of communication. 

17. In the case of applications for a grant to establish a zone, notice 
of a public hearing is published in the Federal Register. Copies are 
distributed to field offices of the Department of Commerce and other 
Government agencies for public inspection; and are also distributed 
to local business firms, and to persons and groups known to be inter- 
ested, to local newspapers, and to other publications interested in 
foreign trade. 

The names of applicants, general description of projects, and maps 
relating to applications for grants to establish zones are available 
for general public information ; and at public hearings, upon an appli- 
cation, the Board may require the presentation of such information re- 
specting the application as in its judgment the — conduct of the 
hearings or the public interest requires (regulations, sec. 400.605). 
Also, formal applications and supporting exhibits filed with the Board 
in connection with proposed zones may be examined upon application 
by interested parties properly and directly concerned (although the 
Board may decline, for good cause, to make certain matters available 
for inspection). 

The Board’s final action is published in the Federal Register and 
otherwise made available for public inspection in the office of the Exec- 
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utive Secretary and in field offices of the Department of Commerce and 
other interested Government agencies. 

In the case of certain applications or petitions for modification of a 
zone grant, a notice is also published in the Federal Register inviting 
the comments of interested persons, and copies or information con- 
cerning the notice are furnished for other publication or distribution. 
Final action on the request is published in the Federal Register and 
made available for examination in the office of the Executive Secre- 
tary, of the zone grantees (operators), district engineers, and local 
collector of customs. In instances where advance public notice is not 
published, for good cause, notice of the final action is published in 
the Federal Register. 

In the case of F applic ations of more limited interest—of concern only 
to the applicant or to a relatively few persons—such applications are 
not published in the Federal Register but may be examined in the 
office of the Executive Secretary ‘of the Board’ by interested persons 
properly and directly concerned (although, as above noted, the Board 
may decline, for good cause, to make certain matters available for 
public inspection). 

Information concerning various Board actions is also made avail- 
able through press releases, as deemed appropriate, and is contained 
in the Board’s annual reports to the Congress. 

18. The consent order has not been an appropriate or established 
procedural step in proceedings before the Board. In very few in- 
stances are proceedings before the Board in the nature of controversies 
or adversary proceedings between private parties or between a private 
party and the Board as a party. 

19. The Board does not issue declaratory orders as such. 

20. The procedures of the Board afford interested parties the oppor- 
tunity to obtain ruling from the Board, where necessary. 

21. None, except as otherwise indicated in the answers to this ques- 
tionnaire. 

22. (a) In actual administration of the act, virtually no adjudica- 
tions are based upon questions concerning violation of rules. 

(6) Virtually all adjudications (if applications involving zone 
grants are included) are based on matters to be decided in the particu- 
lar case. Where the nature of the case permits, precedents are followed 
or otherwise taken into account in deciding such matters. For ex- 
ample, the regulations provide for an appeal to the Board from a 
district collector's decision denying permission for manipulation, 
manufacture, or exhibition of rae DM wd inazone. The regulations 
further provide that on such an appeal, the Board shall be guided 
by the determinations of the Secretary of the Treasury with respect 
to any revenue-protection considerations, if such considerations are 
involved in the application (sec. 400.813 ( (b)). 

And, for example: A petition was considered by the Board to re- 
lease to customs territory a shipment of cigarette lighters held in the 
New York-Foreign Trade Zone as restricted merchandise. The re- 
stricted status of this merchandise stemmed from certain Treasury 
Decisions which prohibited importation of cigarette lighters. Since 
this restriction was removed by a later decision, the Board found no 
basis for a zone-restricted status and permitted the merchandise to be 
returned to customs territory (see 18th Annual Report of Foreign- 
Trade Zones Board, p. 4, where this matter is reported). 
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23. The Board has no trial examiners as such, and no recommended 
or what might be termed “examiner” decisions were released during 
1954, 1955, and the first 9 months of 1956. The procedures provide for 
an Examiners Committee and a Committee of Alternates. The Com- 
mittee members (with one exception) do not perform full-time duties 
under the Foreign-Trade Zones Act but are officers and employees of 
the Departments represented on the Board who are designated as 
Committee members to handle specific matters before and for the 
Board (see regulations, art. 13, sec. 400.1800 et seq.). In proceedings 
having the character of adjudications, applications, petitions and other 
requests are usually considered (as a matter of experience) on the 
basis of written submissions. The request is first considered (for pur- 
poses of sufficiency of information) by an examiner in the office of the 
)xecutive Secretary and then by the Committee of Alternates, who 
make recommendations to the Board. The Board takes final action. 
The procedures are sufficiently flexible to permit a reconsideration 
by the Board of an unfavorable decision, upon request of the applicant. 

(If deemed necessary or appropriate, an Examiners Committee may 
be designated to consider the request and hold hearings, and make a 
report of their findings and recommendations. If the report is un- 
favorable, notice is given the applicant and a further hearing may be 
held before the Board of Alternates, at the applicant’s request. In 
any event, the Board of Alternates makes recommendations to the 
Board.) 

24. None. No decision was entered at the agency (Board) level, in 
contested proceedings during 1954, 1955 and the first 9 months of 1956. 

25. None. No hearings were conducted by the Board itself or mem- 
bers thereof during the above-mentioned period. 

26. (a) None. The Board or members thereof did not sit for the 
reception of evidence. 

(6) No trial examiner decisions as such were filed, but the Commit- 
tee of Alternates considered applications, petitions, etc., and made 
recommendations to the Board in some 10 matters. 

(c) None. 

27. Average period of time cases (applications, petitions, etc.) de- 
cided during the calendar year 1955 were pending before the Board: 
About 3 months. 

28. Of total cases decided during the calendar year 1955: 

(a) Average time pending prior to consideration by Committee of 
Alternates was 2 months. 

(6) There were no hearings during 1955. Board action was taken 
on written submissions after recommendations were made by Commit- 
tee of Alternates who considered matters. 

(c) Recommendations of Committee of Alternates (or other Com- 
mittee or oflicer) considering applications, requests, etc., do not become 
final except if the Board adopts the recommendations. In general, 
after recommendations were made to the Board by the Committee, 
about 1 month elapsed before final Board action. 

29. Estimated division of time at agency level, including Office of 
the Executive Secretary: Rulemaking and judicial functions 25 per- 
cent ; all other functions 75 percent. 

30. (a) and (6). During October 1956, there was pending an appli- 


cation by a zone grantee to change the location of a foreign-trade 
zone. 
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(ec) and (d). One petition, which was granted by the Board. 
31. The doctrine of stare decisis is followed to the extent that the 
facts and circumstances in a proceeding can be properly related to 
past proceedings and actions. In general, applications for establish- 
ing grants and for modification or revocation of a zone grant (for 
economic reasons) are decided upon the basis of the particular facts 
and circumstances, without relying upon determinations in other pro- 
ceedings. Applications involving requested action concerning mer- 
chandise or merchandising operations are decided with reference to the 
particular facts and circumstances and account is taken of prior 
actions involving similar situations (see answer to question 22). 

32. See answer to question 17 above. 

The latest decision (as of December 31, 1956), involving an appli- 
cation for relocation of a specific foreign-trade zone, was published 
December 28, 1956, in the Federal Register. A 1956 decision in- 
volving a petition by private persons for specific relief as to certain 
tobacco is noted in the Board’s 18th annual report to the Congress, 
page 4. 


Tue SecRETARY OF CoMMERCE, 
Washington, D. C., September 11, 1957. 
Hon. Witi1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: Further reference is made to your letters of 
November 29, 1956, addressed to me as Secretary of Commerce and 
as Chairman, Foreign-Trade Zones Board, with which you enclosed 
a questionnaire on administrative organization, procedure, and prac- 
tice. We have previously transmitted the material relating to sec- 
tions I and II of the questionnaire. 

The material transmitted with this letter relates to section III and 
the remaining sections of the questionnaire and covers replies re- 
ceived from the following bureaus to which this section is applicable: 


Business a1.d Defense Services Administration 
3ureau of the Census 
Civil Aeronautics Administration 
Bureau of Foreign Commerce 
Maritime Administration 
Patent Office 
National Bureau of Standards 
Appeals Board of the Department 
Foreign-Trade Zones Board. 
Sincerely yours, 
Watrer WILiiaMs, 
Acting Secretary of Commerce. 
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BUSINESS AND DEFENSE SERVICES ADMINISTRATION 


III. SEPARATION OF FUNCTIONS 


BDSA is a primary organization unit of the Department of Com- 
merce. Its powers are derived from Commerce Department Order 
No. 152 issued October 1, 1953, and amended October 14, 1953, and 
August 17, 1955, by which the Secretary, pursuant to the authority 
contained in Reorganization Plan No. 5 of 1950, delegated enumerated 
powers to the Administrator of BDSA. Hence its powers are not di- 
rectly assigned to it either by statute or Executive order. Subject to 
the foregoing statement, the agency exercises the following powers 
pursuant to Department order No. 152, as amended. 

(a) Executive (administrative).—(1) Functions and powers re- 
lating to industry and trade of the United States, vested in the Secre- 
tary of Commerce by the act of February 14, 1903 (32 Stat. 826), as 
amended. For a more detailed statement, please refer to sections 
4.5-12, 5.02-05, 7.05-3, and 8 of Department order 152, as amended. 

(ii) Functions and powers relating to defense production and mo- 
bilization preparedness. (See Department order No. 152, as amended, 
sec. 4.1—5.) 

(b) Legislative (rulemaking).—BDSA has power to issue regula- 
tions and orders in implementation of the priorities and allocations 
functions of the President under the Defense Production Act, as dele- 
rated to the Director of Office of Defense Mobilization by Executive 
Order 10480, to the Secretary of Commerce by DMO I-7, and to the 
Administrator of BDSA by Department order No, 152. 

(c) Judicial (case adjudication).—BDSA judicial (quasi-judicial) 
powers are derived from the Defense Production Act under delegation 
as set forth above. At the present time their exercise is limited to 
actions on “request for adjustment or exception,” as set forth in 
part IT. 


2. No powers required to be exercised by chief executive officials 
are delegated to subordinates. 

3. BDSA is charged with responsibility for investigation of viola- 
tions of the Defense Production Act. Such violations take various 
forms, the principal categories consist of unauthorized placement of 
rated and authorized controlled material orders, improper disposition 
of material acquired on defense priorities, nonacceptance of and non- 
performance on mandatory defense orders, failure to keep records as 
required by BDSA regulations, and failure to respond to mandatory 
report requirements. Prosecution is a function of the Department 
of Justice, pursuant to section 706 (b) of the Defense Production Act. 
BDSA personnel prepares cases for transmittal to the Department 
of Justice, makes recommendations for appropriate action, and in 
some instances, assists the Department of Justice and local United 
States attorneys in preparation for and presentation at trial. 

4. As indicated in the previous reply, prosecution is not current] 
a function of BDSA. The only informal and formal hearings which 
are held are those in aid of the investigative process for the purpose 
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of determining whether prima facie evidence exists of willful viola- 
tions requiring or justifying reference to the Department of Justice. 
Such investigations and hearings are conducted by officers, employees, 
and agents who make rec ommendations as to the appropriate disposi- 
tion of the matter under investigation. 

The chief executive officials of BDSA do not personally participate 
in investigations, preparation for prosecution, or hearings. In rare 
cases they : may initiate investigations; more commonly investigations 
are initiated by reference from an industry division to the enforce- 
ment attorney, as a result of complaints received, survey results, or 
— evidence or indication of violation. 

. Please refer to previous reply 

7. Actions on requests for adjustment and exception, which are the 
only currently active adjudicatory functions of BDSA, are initially 
prepared by the concerned industry division. The administrator of 
the particular regulations or order has authority to make the recom- 
mendation. In the case of requests pertaining to orders within the 
exclusive technical jurisdiction of a particular division, such as M-11A 
{copper and copper-base alloys) the administrator is normally the 
chief career official of the Division, i. e., Copper Division. In the 

case of requests under general regulations, e. g., BDSA regulation 2, 
which affect all industries, the rec ommendations, after being pr ep ared 
by the cognizant industry division, are forwarded to the priorities 
officer for approval. The priorities officer is also administrator of the 
general regulations. If he approves the recommendation, the action 
is issued in the name of the Administrator. The priorities officer also 
coordinates for policy and consistency actions on requests proposed by 
administrators of orders pertaining to particular divisions, as in the 
case of copper above mentioned. Where legal problems are presented 
by requests, the matter is coordinated with the Office of General Coun- 
sel. Advisory groups are not employed in connection with these 
actions. 

8. Functions of BDSA derived from the Defense Production Act 
are excluded from the operation of the Administrative Procedure Act 
except as to the requirements of section 3 thereof (Defense Production 
Act, sec. 709). Such functions may be disposed of on an ex parte 
basis. 

9. Such notice and opportunity are not ordinarily provided. 

10. As the Administrative Procedure Act does not apply, it has not 
been necessary to consider this question. 

11. The case record goes to the adjudicating official. This consists 
of the request for adjustment or exception, and the proposed action 
thereon. There are ordinarily no opposing parties, other than the 
agency and the applicant, and their views are set forth in the request 
and proposed action. 


TV. Inspection or Recorps 


1. Certain industry reports are filed with BDSA on a voluntary 
basis. Asof February 15. 1957, 15 such forms were in use. These are 
described in the Digest of Regulatory Material and of Industry Re- 
porting Forms sponsored by BDSA (filed with the committee). In 
addition, voluntary written submissions may be made in connection 
with requests for adjustment and exception and proposals for changes 
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in rules (regulations). BDSA also received voluntary witten sub- 
missions and proposals in connection with divers other matters, tax 
amortization recommendation matters, compliance and enforcement 
operations, commercial standards, simplified practice recommenda- 
tions, and other miscellaneous matters. 

2. Industry information for defense mobilization planning is re- 
quired to be filed on a mandatory basis. For a list of such mandatory 
reports please refer to the above-mentioned digest. Sections 704 and 
705 of the Defense Production Act provide a legal basis for obtaining 
these reports. 

3. Generally speaking, all industry information is supplied on a 
confidential basis and is entitled to confidential treatment in accord- 
ance with section 705 (e) of the Defense Production Act, title 15, 
United States Code, section 176 (a), and NPA-GPO No. 2. 

4. Industry totals in the form of consolidated statistical reports are 
published for a number of different industries and products, in some 

cases monthly, in some quarterly, or on other bases. These may take 
the form of business service bulletins, divisional quarterly reports, ete. 
Aggregate data are often included in the Bureau of the Census Facts 
for “Industry publications. News releases are also employed. Care 
is exercised that data are not released in a manner which would dis- 
close protected information received from any single respondent. 

5. Please refer to previous reply. 

6. Please refer to reply to question 4. 

7. There is no voting procedure in connection with agency actions. 

8. Please refer to replies to questions 3 and 4. 

9. The following classes of documents should not be available for 
public inspection : 

(1) Individual company data (sec. 705 (e), Defense Production 
Act, 15 U.S. C.). 

(2) Aggregates from which individual company data can be 
derived. 

(3) Documents classified for national security reasons (18 U.S. C. 
793, Executive Order 10501). 

(4) Documents or data received or obtained under a specific as- 
surance of confidential treatment. 

(5) Documents collected for investigation purposes in connection 
with enforcement activities, prior to release at trial of case. 


V. WorkKLoAp 





AND STAFFING PATTERNS 


1. (a) Rulemaking.—The rulemaking function of the agency con- 
sists of two chief aspects. The first is the preparation and issuance 
of current orders and regulations pertaining to the priorities and 
allocations system. The basic regulations in this field have been in 
effect for several years (DMS Regul: ations 1 and 2 and BDSA Regula- 
tion 2). and have been amended from time to time for both sub- 
stantive and procedural reasons. The amendment and modification 
process is a continuing one and is based upon the needs of the defense 
mobilization program, experience in particular situations, ad hoc 
actions to deal with special emergencies such as major work stoppages, 
and the like. All orders and regul: itions are constantly under review 
for improvement that will m: ake them more effective instruments of 
national policy, both for the limited mobilization now in effect, and 
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as a basis for intensified industrial mobilization in the event of an 
acute emergency. There is no heavy backlog of work in this area, 
changes being developed and implemented as needed. 

The second aspect of the rulemaking function is the development of 

‘alled standby orders for issuance only in the event of a major 
atinoa emergency. Orders similar to the various M (materials) 
orders, limitation orders of various sorts, inventory control regula- 
tions and the like are constantly being prepared and reworked by 
the agency as shelf items. In the dev elopment of these orders and 
regulations there is consultation with industry and with other inter- 
ested Government departments and agencies. The initiation of these 
standby orders is the responsibility of ‘the 25 industr y divisions of the 
agency, each having cognizance of certain specialized segments of the 

national industrial economy. There is a continuing workload and 

backlog in this area, as it is necessary to keep abreast of const int ly 
changing military techniques and requirements, basic civilian require- 
ments under full mobilization conditions, productive capacity, supply 
and demand factors, new products and tec -hnologies , and the like. 

(bd) Adjudications.— Che only adjudication function ¢ urrently being 
exercised is that dealing with requests for adjustment and exception. 
There is no backlog, and the workload is relatively a 21 such 
requests having been filed and disposed of in 1955 and 1956. 

. The steps involved in rulemaking are set forth in our reply to 
question 3, part I. The length of time involved is highly variable, 
running from less than a week to several months, depending on the 
urgency and complexity of the matter. 

Adjudications (adjustments and exceptions) are governed by stand- 
ard provisions in regulations and orders, for example, section 26 of 
DMS Regulation 1. In practice, written applications or requests re- 
ceived by t the agency are routed immediately to the cognizant industry 
division of the agency, which after investigation or - based upon ac- 
cumulated knowledge and experience prepares the necessary action 
document. This is treated as a recommended course of action and is 
prepared by or presented to the administrator of the regulation or 
order for approval. If approved, it is cleared with interested staff per- 
sonnel and issued as an agency action. The elapsed time for this pro- 
cedure is normally not in excess of 1 full business day. In no case 
in 1955 and 1956 has such an action required as long as a week. 

3. (2) Rulemaking.—As closely as can be determined, 35 rulemaking 
proceedings were started and completed in 1955-56. These include 
substantive and procedural rules, revocations, and rules relating to 
internal management. 

(6) 21. 

4. BDSA came into existence on October 1, 1953. Since that date 
there have been no significant changes in the rulemaking and adjudi- 
ee procedures. 

It is estimated that 40 percent of approximately 300 employees 
of ‘BDS A could, at one time or another, be engaged in rulemaking 
and adjudication proceedings. The type of personnel involved w ould 
consist of lawyers, industry specialists, commodity industry analysis 
and administrative positions. The fractional portion of time that 
would be spent by any one employee, which would be determined by 
the need, type of emergency, and particular experience necessar y for 
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the situation, does not lend itself to classification of the personnel as 
to number by type. 


Part VI. Unitrormiry or ADMINISTRATIVE PROCEDURE 


1. No. The functions of BDSA, as they relate to industrial mo- 
bilization, do not lend themselves to procedural uniformity with 
those of other agencies. 

2. Please refer to preceding reply. 

3. Certain procedures are provided for in the Defense Production 
Act, and are applicable to all delegate agencies thereunder. No stat- 
utory procedures specify particular applicability to BDSA by name. 


VIL. Rutes ror Apmission To PRAcTICE AND FOR AVOIDANCE OF 
Conruicts OF INTEREST 



























1. There are no formal rules for admission to practice. Rules con- 
cerning representation in limited situations are contained in regula- 
tion 5 and RP-1. However, regulation 5 is now under jurisdiction 
of the Appeals Board of the Department, not of BDSA, and RP-1 
is totally inactive, having been nominally taken over from the Na- 
tional Production Authority, the predecessor agency. The type of 
administrative adversary proceeding envisaged in RP-1 has no use- 
fulness or purpose in the limited control system in force today, and 
no proceedings have been had under it since the establishment of 
BDSA. 

2. Situations involving conflict of interest are governed by Com- 
merce Department Order No. 77 (A. O. 202-10, A. O. 202-41), and 
pertinent provisions of law and Executive order. See e. g., section 
710 (b) of the Defense Production Act and Executive Order 10647. 
In 1951, the National Production Authority issued NPA-GAI 294-6 
and NPA-GATI 204-26 which were designed in part to implement 
provisions of the Defense Production Act relating to employment of 
experts, consultants and persons without compensation. These NPA 
issuances were adopted by BDSA by BDSA regulation of October 
1, 1953. 

3. No. 

4. Please refer to previous reply. 


VILL. Exemrrions From tHe ADMINISTRATIVE Procepure Act 


1. Yes. 
2. Section 709 of the Defense Production Act provides: 


The functions exercised under this act shall be excluded from the operation 
of the Administrative Procedure Act (60 Stat. 237) except as to the require- 
ments of section 3 thereof. Any rule, regulation, or order, or amendment there- 
to, issued under authority of this act shall be accompanied by a statement that 
in the formulation thereof there has been consultation with industry representa- 
tives, including trade association representatives, and that consideration has 
been given to their recommendations, or that special circumstances have ren- 
dered such consultation impracticable or contrary to the interest of the national 
defense, but no such rule, regulation, or order shall be invalid by reason of any 
subsequent finding by judicial or other authority that such a statement is in- 
accurate. 


95899—57—-pt. 2——_8 
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The Defense Production Act is the basic statutory charter for in- 
dustrial mobilization in aid of all military production and construc- 
tion, as well as of the civilian economy under emergency conditions 
demanded by national defense requirements. Speed and flexibility 
are essential to the efficient exercise of these functions. It is believed 
that the exemption from the APA was included in the act by Con- 
gress for this reason. 


IX. Courr Decistons Arrectina Agency FUNCTIONS 


There are no major court decisions dealing specifically with the 
exercise by BDSA of its procedural functions. There are, however, 
a number of decisions providing legal basis for the exercise of certain 
functions. Among the more important are: 

1. L. P. Steuart & Bro., Inc. v. Bowles (322 U.S. 398): Here it 
was held that section 2 (a) (2) of title ILI of the Second War Powers 
Act, which contained substantially the same allocations and priorities 
provisions as the Defense Production Act, provided a legal basis for 
the issuance of nonpunitive suspension orders, allocating critical prod- 
ucts and materials away from inefficient and wasteful conduits in the 
interest of national defense and security. While the suspension order 
procedure is currently inactive in BDS: \, RP-1 is retained on a stand- 
by basis and it can be reactivated in case of need. This decision af- 
fects the aerator func — of the agency. 

2. Shapiro v. U. S. (335 U.S. 1): Held, that records required to 
ie maintained by law or 8 issued regulations are quasi-public 

records and that no immunity to prosecution is acquired as a result 
of the production of such records under legal compulsion. 

This decision affects the rulemaking functions of the agency, to 
the extent that recordkeeping requirements in regulations are drafted 
with this decision in mind. 




















BUREAU OF THE CENSUS 
iff. 


1. (1) (a) Title 13, United States Code, authorizes censuses, sur- 
veys, and the collection of statistics. Title 15, United States Code, 
sections 173, 174, 177, 178, 179, 181, 184, 185, and 189a authorizes the 
collection of foreign trade statistics, reports, and special studies. 

(6) Title 13 further authorizes the determination of inquiries, the 
form and number of the censuses, surveys, and the collection of statis- 
tical information. Title 15, section 173, states that reports on foreign 
trade statistics shall be in the manner directed by the Secretary. 

(c) None. 

a8) (a), (6), and (c) None. 

2. Title 13 does not require the power authorized therein to be 
exercised by the Secretary; title 13 authorizes the delegation of the 
functions and duties imposed on the Secretary. Department of Com- 
merce Order No. 84 is a delegation to the Director of the Bureau of 
the Census. 

Reorganization Plan No. 5 of 1950 transferred the functions of 
the officers and agencies of the Department of Commerce to the Sec- 
retary of Commerce with power vested in him to authorize their per- 





SEPARATION OF FUNCTIONS 
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formance, or the performance of any of his functions by any such 
ware s or agencies. 


. None. 
e 11. Not applicable. 


TV. Inspection or Recorps 


The answers to certain surveys conducted by the Bureau of the 
Census are on a voluntary basis. 

2. No reports are required to be filed. Censuses and certain sur- 
veys prov ide for penalties if the respondent fails to answer question- 
naires. ‘The census of population is provided for by the Constitution 
and title 13, United States Code, section 141. Sections 41, 44, 61, 131, 
141, 146, 161, and 181 authorize other censuses, surveys, and the col- 
lection of statistics. Sections 221, 224, and 225 provide penalties for 
failures to report information. 

Information pertaining to imports and exports are required to 
be collected by the Bureau of Customs for the Bureau of the Census, 
title 15, United States Code, sections 174 and 177. 

3. Information filed by individual persons and establishments is 
not available for public inspection. However, statistical summaries 
of data filed by respondents in response to questionnaires are avail- 
for public inspection. (See item 8 below.) 

The method, or practice, of publicly announcing surveys to which 
siaaaaae are required or changes in the method of ‘collecting foreign 
trade information, is through publication in the Federal Register 
prior to the collection date, or effective date of change. 

5. Information collected is published in statistical form and is avail- 
able from the Government Printing Office and the Department of 
Commerce. 

6and 7. Not applicable. 

8. Information filed with the Bureau of the Census relating to a 
particular individual or firm is not available to the public. Title 13, 
United States Code, section 9, and title 15, United States Code, section 
176a, state that the information on file must be considered as confi- 
dential. Title 18, United States Code, section 1905, and title 13, 
United States Code, section 214, provide penalties for the wrongful 
disclosure of confidential matter. 

Information filed with the Bureau of the Census, as described 
in item 8 above, is required by law to be considered confidential, title 

3, United States Code, section 9, and title 15, United States Code, 
section 176a. 
V. Worktoap AND StTarrine PatrerNns 

1. None. 

2. Publication of intent to take a survey, or change in procedures 
for the collection of foreign-trade information is published in the 
wean al Register, usually 30 days prior to the effective date. 

There were four rulemaking and rule notices published in the 
F be, Register during 1955. 


There were eight rulemaking and rule notices published in the Fed- 

ral Register during 1956. 

a Changes were made to clarify and formalize internal procedures 
to simpli ify and increase the efficiency of operations. 

5. pahmneking procedures are carried out by 1 or 2 administrative 
personnel and reviewed by a Department lawyer. 
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VI. Untrrormitry or ADMINISTRATIVE PROCEDURE 


















1. Procedures outlined for the publication of rules in the Federal 
Register apply to all agencies and are followed by the Bureau of the 
Census. Rules of operation for the Bureau of the Census are tailored 
to fit its operations. 

2. Not applicable as the Bureau of the Census has no adjudicatory 
functions. 

3. Legislation cited above applies solely to the Bureau of the Census, 
but in general, it does not prescribe specific statutory procedures. 


Vil. Runes ror Apmission TO PRACTICE AND FOR AVOIDANCE OF 
CoNnFLICT OF INTERESTS 


1, 2, 3, and 4. Not applicable as the Bureau of the Census has no 
adjudicatory functions. 






VIII. Exemptions From THE ADMINISTRATIVE ProcepuRE AcT 





No, as far as rulemaking is concerned; see VII above for adjudi- 
catory functions. 
2. See 1 above. 






LX. Courr 


Decisions Arrecrinc AGENCY FUNCTIONS 











1. None. 
2. Not applicable. 
3. Not applicable. 


CIVIL AERONAUTICS ADMINISTRATION 


III. Separation or FuNcrTIONS 


















1. The Civil Aeronautics Administration was established by Reor- 
ganization Plans III and IV of 1940. The functions assigned to it 
were all those exercised by the Administrator of the Civil Aeronautics 
Authority under the Civil Aeronautics Act of 1938, and some of those 
assigned by that act to the Civil Aeronautics Authority. By Reor- 
ganization’ Plan 5 of 1950, the functions of Civil Aeronautics Admin- 
istration were transferred to the Secretary of Commerce. The Secre- 
tary of Commerce, in turn, redelegated this authority to the Admin- 
istrator of Civil Aeronautics, as head of the Civil Aeronautics Admin- 
istration. The statutes enacted by Congress since 1950 have, for the 
most part, named the Secretary of Commerce as the official responsible 
for the performance of the aeronautical functions, which by depart- 
mental redelegation are actually performed by CAA. Thus, although 
the statutes cited in this part of the report name the Civil Aeronautics 
Authority, the Administrator, or the Secretary of Commerce as the 
official responsible, these functions are, in fact, performed by the 


Administrator of Civil Aeronautics, as head of the Civil Aeronautics 
Administration. 


(a) Executive (administrative) : 
The executive powers of the Civil Aeronautics Administration may 
be summarized as follows: 
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A. Foster and promote air commerce at home and abroad: Civil 
Aeronautics Act of 1938, section 301 (49 U.S. C. 451). International 
Aviation Facilities Act (49 U.S. C. 1151 et seq.). 

B. Establish and operate civil airways: Civil Aeronautics Act of 
1938, section 302 (49 U.S. C. 452). 

C. Establish and operate air navigation facilities: Civil Aero- 
nautics Act of 1938, section 302 (a) (49 U. S. C. 452 (a)). Inter- 
national Aviation Facilities Act (49 U. S. C. 1151 et seq.). 

(1) Landing areas. 

(a) Intermediate fields: Civil Aeronautics Act of 1938, section 
302 (a) (49 U.S.C. 452 (a)). 

(b) Washington National Airport: Act of June 29, 1940 (59 
Stat. 686, as amended by act of May 15, 1947). 

(c) Alaskan airports: Act of May 98, 1948, as amended (48 
U.S. C. 485 et seq.). 

(d) Foreign and overseas fields: International Aviation Facili- 
ties Act (49 U.S. C. 1151 et seq.). 

(e) Supplemental Washington Airport: Act of September 7, 
1950 (64 Stat. 77). 

(2) Communications facilities. 

(3) Navigation aids. 

(4) Air traffic control centers. 

(a) Safety control: Civil Aeronautics Act of 1938, section 302 
(a) (49 U.S. C. 452 (a)). 

(b) Security control: Civil Aeronautics Act of 1938, title XII 
(49 U.S. C. subch. XI). 

D. mad for publication of aeronautical charts: Civil Aeronau- 
tics Act of 1938, section 302 (a) (49 U.S. C. 452 (a)). 

K. Accept money, property, and services necessary for carrying out 
certain functions: Civil Aeronautics Act of 1938, section 302 (c) (49 
U.S. C. 452 (c)). 

F. Train civilian and Government control tower operators: Civil 
Aeronautics Act of 1938, section 302 (d) (49 U.S. C. 452 (d)). 

G. Train foreign nationals in aeronautical subjects: International 
Aviation Facilities Act, section 4 (49 U.S. C. 1153). 

H. Train technical personnel of the CAA: Civil Aeronautics Act 
of 1938, section 307 (b) (49 U.S. C. 457 (b)). 

I. ¢ )perate training schools for employees: Civil Aeronautics Act of 

1938, section 307 (c) (49 U.S. C. 457 (c)). 

J. Develop aircraft, aircraft engines and accessories, and air navi- 
gation facilities: Civil Aeronautics Act of 1938, section 305 (49 
U. S.C. 455). 

K. Collect and disseminate aeronautical information: Civil Aero- 
nautics Act of 1938, section 306 (49 U.S. C. 456). 

L. Develop plans for location of air navigation facilities to meet the 
needs of civil aviation: Civil Aeronautics Act of 1938, section 307 (a) 
(49 U.S. C. 457 (a)). 

M. Register aircraft, aircraft engines and appliances: Civil Aero- 
nautics Act of 1938, section 501 (49 U. S. C. 521); section 502 (49 
U.S. C. 522). 

N. ‘Record documents affecting title to aircraft, aircraft engines, 
and accessories: Civil Aeronautics Act of 1938, section 503 (49 
U.S. C. 523). 
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QO. Participate in Air Coordinating Committee activities: Commit- 
tee established by Executive Order 9781 in 1940. 

P. Enforce the safety rules, regulations, and standards for aircraft 
operating in air commerce and air transportation by— 

(1) The collection of civil penalties for violations of such rules, 
regulations, and standards (Reorganization Plan No. III of 1940, 
49 U.S. C. 621). 

(2) Initiating and prosecuting complaints with the CAB for the 
suspension or revocation of type certificates, production certificates, 
airworthiness certificates, airman certificates, air carrier operating cer- 
tificates, air navigation facility certificates, and air agency certificates 
(Reorganization Plan No. ITI of 1940, 49 U.S. C. 559). 

Q. Issuance of airman, aircraft, facility, and air agency certificates: 
Sections 602, 603, 604, 606, 607 of the Civil Aeronautics Act. 

R. Foster and encourage development, operation, maintenance, and 
protection of airports: Civil Aeronautics Act of 1938, sections 301, 
303, 305, 306, 307 (49 U. S. C. 451, 453, 455, 456,457). Federal Air- 
port Act, section 3; (49 U.S. C. 1102). Statutes cited below. 

(1) Administer Federal-aid airport program: Federal Airport 
Act, as amended (49 U.S. C. 1101 et seq). 

(2) Secure conveyance of Government-owned lands to non-Federal 
public agencies for public airport purposes: Federal Airport Act, as 
amended, section 16 (49 U.S. C. 1115). 

(3) Arrange for disposal of surplus airport property to non-Fed- 
eral public agencies: Public Law 289, 80th Congress (61 Stat. 678; 
50 U.S. C. App. 1622). 

(4) Enforce compliance with grant agreements and section 16 in- 
struments of conveyance: Federal Airport Act, as amended (49 
U.S. C. 1101 et seq.). 

(5) Enforce compliance with surplus airport property instruments 
of disposal: Public Law 311, 81st Congress (63 Stat. 700; 50 U.S.C. 
App. 1622 (a)-(c)). 

(6) Enforce compliance with AP-4 agreements: Civil Aeronautics 
Act of 1938, as amended, section 301 (49 U. S. C. Sup. V, 451) ; Public 
Law 812, 76th Congress (54 Stat. 1030); Public Law 216, 78th Con- 
gress (57 Stat. 611). 

S. Administration and enforcement of the laws prohibiting carriage 
by air of certain goods destined for Red China (secs. 101, 704, 705, 
Defense Production Act of 1950; sec. 101, Executive Order No. 10161: 
Executive Order No. 10219; Transportation Orders T-1 and T-2, 32A 
CFR, parts 1101 and 1302). 

T. Administration of the Defense Production Act programs for 
allocation of materials required to support the manufacture, construc- 
tion, and maintenance of air carrier aircraft and the Federal airways 
and supporting units (Defense Production Act; Executive Orders 
No. 10219 and No. 10480; ODM Order DMO VII-5). 

(b) Legislative (rulemaking) : See I, 1 (a) above. 

(c) Judicial (case adjudication) : See IT, 2 (a) above. 

2. No power required to be exercised by any chief executive official 
is delegated to subordinates. 

3-11. As stated in our reply to II: Adjudication, of the question- 
naire, the Civil Aeronautics Administration does not exercise judicial 
or quasi-judicial powers, the performance of such functions within the 
Civil Aeronautics Authority being vested in the Civil Aeronautics 
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Board. To that extent, questions 3-11, which deal with the separation 
of functions, are not applicable to this agency. However, with the 
expectation that it might assist the committee if we were to describe 
the processes followed within the agency in discharging the investiga- 
tive and prosecuting functions which we do have, we are setting forth 
a descri iption of those functions. 

The Civil Aeronautics Administration within the Civil Aeronautics 
Authority has the responsibility for detecting, investigating, report- 
ing, and taking action on, violations of the civil air regulations adopted 
by. the Civil Aeronautics Board, and, where applicable, the rules and 
regulations of the Administrator. Within the agency the responsi- 
bility for the detection, investigation, and reporting on these matters 
has been delegated to the Office of Flight Operations and Airworthi- 
ness, while the General Counsel’s Office has been delegated the respon- 
sibility for establishing and carrying out the enforcement policies of 
the agency. Normally, this function is first performed by inspectors 
stationed at the various district and field offices throughout the coun- 
try. They will investigate and prepare a report of any matters 
coming to their attention, which involve possible violations of the 

ertinent rules and regulations, or which involve the competency of the 
1olders of any of the various certificates issued under the authority of 
the Civil Aeronautics Act. These investigation reports are supported 
by documentary evidence where possible. These reports, when pre- 
pared, are sent either to a regional headquarters office for handling by 
the regional attorney, who is responsible to the General Counsel in 
WwW ashington, or to the he sadquarters office, where they are handled b 
the General Counsel and his staff. Those reports of violation which 
involve scheduled air carriers or their personnel are sent to, and han- 
dled by, the General Counsel’s Office in Washington. All others are 
handled by the regional attorney in the regional headquarters of the 
partic ular geogr aphical region involved. 

The preparation and review given these reports is quite extensive. 
The reporting inspector is required to assemble a complete file includ- 
ing, wherever possible, a statement from the accused violator and any 
other statements the violator may care to submit. The file is then sent 
to the regional attorney in cases handled in the regional headquarters, 
through the various organizational levels of supervision having juris- 
diction over the reporting inspector. The report is reviewed by them 
for technical correctness, and when it arrives in the hands of the re- 
gional attorney contains the technical analysis, the safety evaluation, 
and the recommendations of these various levels. If the case involves 
a matter handled by the General Counsel’s Office in W ashington, 
when it arrives in the hands of the General Counsel it will contain, in 
addition, the analysis, evaluation, and recommendations of the head- 
quarters staff of the Office of Flight Operations and Airworthiness. 
The General Counsel or the regional attorney, as the case may be, re- 
views the file for the purpose of deter mining whether there has been 
sufficient evidence obtained to support a prima facie case that a viola- 
tion has occurred. A determination will then be made, taking into 
account the analyses, safety evaluations, and recommendations con- 
tained in the file, as to what type of sanction, if any, should be im- 
posed. 

There are two types of sanctions available. The Civil Aeronautics 
Act of 1938 provides for a civil penalty of not exceeding $1,000 for a 
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violation of the safety provisions of the act and the regulations issued 
thereunder. The Administrator is empowered under the provisions 
of section 901 to compromise the amount of this penalty if he desires. 
This authority has been delegated from the Administrator to the 
General Counsel, and is normally exercised by the General Counsel 
under the guidance of the Administrator’s general policies in this re- 
gard. In individual cases the Administrator or his deputy may be 
consulted by the General Counsel on this matter. If it is determined 
that a civil penalty sanction will serve the enforcement policies of the 
Administration, a letter is addressed to the person accused of the vio- 
lation, informing him officially that a violation report has been re- 
ceived and that the Administration is agreeable to compromising the 
civil penalties growing out of that violation for a named amount. 

The alleged violator is also informed and invited to submit any 
additional evidence that he may have, or any mitigating or exonerat- 
ing circumstances he may wish tosubmit. He is informed that he may 
do this either in person or in writing. He is also informed that he is 
under no obligation to pay the amount indicated in the letter, but has, 
if he chooses, the right to have the matter heard in the United States 
district court. If the alleged violator chooses to compromise at the 
suggested figure, or if he advances evidence which persuades the Gen- 
eral Counsel’s Office or the regional attorney to reduce this amount, 
the matter is disposed of by payment of an agreed compromise figure. 
If a compromise cannot be reached, then the case is referred by the 
General Counsel or the regional attorney to a United States district 
attorney, who, under the provisions of the Civil Aeronautics Act files 
a suit in the United States district court, and the court will then de- 
termine the amount of civil penalty, if it determines that a violation 
has in fact occurred, after the normal judicial processes. If, instead 
of a civil penalty it is determined that the public interest requires a 
suspension of a certificate held by the alleged violator, or if it is de- 
cided that the file reveals sufficient evidence to support a finding of 
lack of competency to hold such a certificate, the matter is then re- 
ferred to the Civil Aeronautics Board for decision by them as to 
whether the certificate should be suspended or revoked. This is done 
through the medium of filing a formal complaint with the Board, 
which is docketed by them and disposed of in the exercise of their 
quasi-judicial functions. Under the procedures, the alleged violator, 
who then becomes a respondent, is given the opportunity of defending 
the matter in the same manner as any other litigated matter, under 
procedural rules established by the Civil Aeronautics Board. The 
case is assigned for hearing, if hearing is requested by the respondent, 
to an examiner designated by the Civil Aeronautics Board, who issues 
an initial decision based on the record developed at the hearing. Ap- 
peal to the full Civil Aeronautics Board may be taken from the exam- 
iner’s decision, by either the Civil Aeronautics Administration or the 
respondent. If a decision adverse to the respondent is reached by the 
Civil Aeronautics Board, appeal may be taken by the respondent to 
either the Circuit Court of Appeals for the District of Columbia or 
the circuit court of appeals for the circuit in which the respondent 
resides. 
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IV. Inspecrion or Recorps 


1. Documents voluntarily submitted include: 

(a) Submission of statements following either informal solicitation 
of views, or the general invitation of comments, in proposed rule- 
making. 

(bd) ‘Letters of alleged violators of the safety regulations in civil 
penalty cases stating their version of the facts, offering to compromise, 
etc. 

(c) Usual mail from members of the public interested generally 
in our functions, or in some specific matter under agency considera- 
tion, but in which they are not legally “interested parties.” 

2. Documents required to be submitted include : 

(a) Those required under the Administrator’s regulations (14 
C. F. R., pts. 501 through 505) in connection with the registration of 
aircraft and the recordation of documents affecting title to aircraft 
(title V, Civil Aeronautics Act of 1938; 49 U. S. C., subch. V). 

(d) Application for certificates of personnel competency, facility 
adequacy, equipment airworthiness, and operating authority (secs. 
602, 603, 604, 606, 607, Civil Aeronautics Act of 1938; 49 U. S. C. 552, 
553, BBA, 556, 557). 

(ec) Accident, malfunctioning, and emergency deviation reports 
(secs. 205, 601, 702, Civil Aeronautics Act of 1938; 49 U. S. C. 425, 
551, 582). 

(d) Flight plans (secs. 205, 601, Civil Aeronautics Act of 1938; 49 
U.S. C. 425, 551). 

(e) Airport project sponsors’ applications for grants-in-aid (sec. 
9, Federal Airport Act; 49 U.S. C. 1108). 

(f) Objections to proposed airport project grants-in-aid (sec. 9, 
Federal Airport Act, 49 U.S. C. 1108). 

(g) Documents required to be filed in alteration, amendment, and 
modification cases (see pt. II). 

3. All such matters are available to persons properly and directly 
concerned, except those classified as confidential (14 C. F. R. 405.11 
(c), and 8, below). 

4. None, other than the regulation cited under 3. 

5. Either through inspection at the place where the record is kept, 
or by furnishing certified copies pursuant to title 14, Code of Federal 
Regulations, part 414, attached. 

6. This Agency does not, generally speaking, receive applications or 
petitions in adversary proceedings. In the few exceptional cases in 
which documents of analogous effect are filed, the parties directly 
concerned are notified; no broad segment of the public is ever in- 
volved, so that public notice is not required. With respect to oo 

cations for Federal grants-in-aid of public airports, an annual “Na- 
tional Airport Plan” is filed indicating those projects which ‘the 
Administrator believes necessary to provide a national system of 
public airports under the standards set forth in the basic act (Federal 
Airport Act, sec. 3; 49 U.S. C. 1102). 
7. This Agency is headed by an individual Administrator. There 
is no voting on Agency decisions. 










































































































































214 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


8. (a) Matters as to which objection to disclosure is received, and 
the Administrator deems disclosure would adversely affect the ob- 
jector’s interest and is not required in the public interest (1104 Civil 
Aeronautics Act). 

(6) Accident reports (701 (e) Civil Aeronautics Act). 

(c) Classified documents (no statute; authority is inherent in exec- 
utive agencies). 

(2) Documents received by reason of, or involving some confiden- 
tial relationship with the person affected. (No statute; authority is 
inherent. ) 

9. Same as 8. 


V. WorKLOAD AND STAFFING PATTERNS 


1. As the Civil Aeronautics Administration does not exercise ad- 
judicative powers coming within the scope of this questionnaire, this 
discussion will be confined to rulemaking. See our response to 
section II. 

Recommendations for rule changes from the aviation industry or 
from technical offices of the Administration are constantly received. 
As one of this Agency’s principal functions is to promulgate rules for 
the regulation of airspace and to implement Civil Air Regulations 
adopted by the Civil Aeronauties Board, we are constantly issuing or 
amending rules. However, all rules are being published in the Fed- 
eral Register according to schedule so that we do not have a backlog 
assuch. At the present time, only current recommendations are being 
processed. See also our response to section I, 3, I. 

2. The major steps for rulemaking are: 

(a) Technical office initiates the promulgation of a rule based on 
either a recommendation from the aviation industry or from a CAA 
division. 

(6) All CAA divisions which may be affected by the proposed rule 
have the opportunity to express their viewpoints. 

(c) General Counsel’s office evaluates the proposed rule as to its 
legality. 

(d) If appropriate, the proposed rule is submitted to the aviation 
industry for comment. 

(e) If “notice” is required, it is published with a “Notice of Pro- 
posed Rulemaking” in the Federal Register with a request for 
comments. 

(7) All comments received are examined and evaluated, and any 
changes in the proposed rule which are deemed necessary or desirable 
aremade. Therule is then published in the Federal Register. 

However, if conditions or circumstances demand immediate action, 
and the law permits, the rule is published in the Federal Register to 
take effect as soon as possible. Such procedure is accomplished in 
accordance with the requirements of the Administrative Procedure 
Act. 

It is not possible to supply a breakdown of the time involved in 
each step for the time element is controlled by the degree of need for 
the rule, its technical aspects, the amount of interest as expressed by 
comments, etc. Time consumed for each item, therefore, ranges from 
a few days to several months. 

3. The number of rules processed and issued are contained in our 
response to section I, 8. 
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4. None. 


5. As the pertinent CAA operations office or division initiates the 
rule by having the work assigned to members of its staff who are 
familiar with the operations involved, there are no specific personnel 
engaged exclusively in rulemaking. ‘Therefore, time spent in rule- 
making is only a part of the wor king time of CAA personnel and, ac- 
cordingly, no significant estimate can be furnished as to the number of 
people so eng: wed. The following types of personnel are engaged in 
rulemaking procedures: Lawyers, engineers, aircraft pilots, secre- 
taries, and clerks. 


VI. Unirormity oF ADMINISTRATIVE PROCEDURE 


1. The Civil Aeronautics Administration has attempted to establish 
the best rulemaking procedures possible under the Administrative 
Procedure Act, and has in some instances examined practices current 
in other agencies. However, no attempt has been made to secure 
uniformity with the procedure of other agencies solely for the sake 
of uniformity. 

2. No problems or difficulty have been encountered in following the 
above procedures. 

3. None. 


VIL. Routes ror Apmisston TO PRACTICE AND FOR AVOIDANCE OF 
ConF.ict or INTERESTS 


1. Our only rules are those contained in Code of Federal Regula- 
tions, section 406.47, as follows: 


§ 406.47 Appearances. Any party to a proceeding may appear and be heard 
in person or by attorney. No register of attorneys who may practice before the 
Administrator will be maintained and no application for admission to practice 
will be required. Any attorney practicing or desiring to practice before the 
Administrator may, upon hearing and good cause shown, be suspended or pro- 
hibited from so practicing. 


2. No rules in this agency other than those of the Department of 
Commerce. 
3. Not applicable. 


VILL. Exemprions From tor ADMINISTRATIVE Procepure Act 


1. No functions of the Civil Aeronautics Administration are spe- 
cifically exempted from the provisions of the Administrative Pro- 
cedure Act. 


LX. Court Dectstons Arrectine AGENCY FUNCTIONS 


1. The principal case involving rulemaking which has concerned 
this gen y is Hotch v. United States (212 F. 2d 280 (1954)). (See 
sec. I,3 (b).) 

3 s ynopsis of court opinion, and 

The court held that if notice of a proposed rule is not published in 
the Federal Register at least 30 days prior to its issuance, or if good 
cause is not found and published for the immediate issuance of a Tule, 
the rule cannot be legally issued, stating that if the rule itself is not 
published, it follows ‘that it has not been issued; and if a rule has not 
been issued, it has no force as law. 
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3. Explanation of modifications in agency practices adopted because 
of court decisions including relevant dates of court decisions and of 
agency procedural changes, and nature of changes.—None. 


FEDERAL MARITIME BOARD, MARITIME 
ADMINISTRATION 


III. Separation oF Functions? 


1. (a) Executive (administrative).—(1) Investigating discrimina- 
tory rates, charges, classifications, and practices in foreign trade and 
recommending legislation to correct such discriminations under the 

rovisions of section 212 (a) of the Merchant Marine Act, 1936 (46 
b. S. C. 1122 fe) ) : 

Requiring filing of reports, accounts, records, rates, charges, and 
memorandums under the provisions of section 21 of the Shipping Act, 
1916, as amended (46 U.S. C. 820) ; 

Administration of subsidy contracts under titles V, VI, and VIII, 
Merchant Marine Act, 1936; 

Maintenance of standby shipyards (sec. 202, 1936 act) ; 

Chartering Government-owned vessels to private operators (title 
VII, 1936 act; sec. 5, Merchant Ship Sales Act of 1946) ; 

Requisition of United States citizen-owned vessels in time of emer- 
gency or war and requisition or acquisition of foreign vessels in time 
of emergency or war (sec. 902, 1936 act; Public Law 569, 83d Cong.) ; 

Insurance of ship mortgage (title XI, 1936 act, as amended by 
Public Law 781, 83d Cong., and Public Law 1017, 84th Cong.) ; 

Provide marine war risk insurance (title XII, 1936 act, as amended 
by Public Law 958, 84th Cong.) ; 

Sale of Government-owned vessels (title VII, 1936 act) ; 

Making absentee ballots available to merchant seamen (Public Law 
348, 79th Cong.) ; 

Maintenance of merchant ship reserve fleets (Merchant Ship Sales 
Act of 1946, 60 Stat. 41) ; 

Operation of marine terminals (sec. 17, Merchant Marine Act, 1920) : 

Ship operation in emergencies (sec. 11, Merchant Ship Sales Act of 
1946, 60 Stat. 41, Executive Order No. 10219, 16 F. R. 1983 and 16 
F. R. 2642) ; 

Training of licensed and unlicensed personnel for the merchant 
marine (sec. 216, 1936 act) ; 

Coordination of forwarding of waterborne export and import com- 
merce (sec. 217, 1936 act) ; 

Promotion of American marine insurance (sec. 12, Shipping Act, 
1916, and sec. 10, Merchant Marine Act, 1920, 46 U. S. C. 869) ; 

Development of ports and transportation facilities in connection 
with water commerce (sec. 8, Merchant Marine Act, 1920, sec. 205, 
1936 act). 

(a) (2) Administer Executive Order 10219, operation of ships in 
emergency (16 F. R. 1983 and 2642) ; 


1See the foreword under the answers to sec. I of the questionnaire for a summary of 
the laws administered by the Federal Maritime Board or the Maritime Administration. 
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Investigations largely in connection with administration of func- 
tions vested in the agencies, informal in nature, preliminary to exe- 
cution of administrative functions, most of which investigations are 
not within the basic scope of the Administrative Procedure Act (titles 
II, VII, and VIII, 1936 act, sec. 5 (e) (1) of Merchant Ship Sales 
Act of 1946, secs. 19 and 21 of the Merchant Marine Act, 1920). 

(6) Legislative (rulemaking).—(1) Includes approval, disap- 
proval, or amendment of conference agreements (Shipping Act, 1916, 
sec. 15) ; rate regulations and suspension (Intercoastal Shipping Act, 
1933, sec. 3); award of subsidy and permissions (1936 act, secs. 605 
(c), 606 (i), 805 (a)); and general rulemaking power to implement 
the statutory functions and effectuate the policy of laws (1936 act, 
sec. 204 (b)). 

For detailed list of rulemaking grants, see answer to question 1 (a) 
of section I of this questionnaire. 

(c) Judicial (case adjudication) —(1) Functions under the provi- 
sions of sections 14-20 and 22-33 of the Shipping Act, 1916 (46 
U.S. C. 812-819 and 821-832), including activities with respect to the 
regulation and control of rates, services, practices, and agreements 
of common carriers by water and persons carrying on the business of 
forwarding, wharfage, dock, warehouse, and other terminal facilities ; 

Functions with respect to the regulation and control of rates, fares, 
charges, classifications, tariffs, and practices of common carriers by 
water under the Intercoastal Shipping Act, 1933 (46 U. S. C. 843- 
848) ; 

Determinations precedent to ship chartering under the Merchant 
Ship Sales Act of 1946; 

Regulation of transfer of United States vessels to foreign owner- 
ship or control and vessel construction for foreign account in United 
States yards (secs. 9 and 37 of the Shipping Act, 1916) ; 

Supervision of surrender of documents of mortgaged ships (sec. O, 
Ship Mortgage Act, 1920) ; 

Rating and certifying civilian nautical schools (Public Law 606, 
76th Cong.). 

2. The powers of the agencies are to be exercised either by the Fed- 
eral Maritime Board or by the Secretary of Commerce (Reorgani- 
zation Plan No. 21 of 1950). Under plan 21, the Maritime Admin- 
istrator performs such duties as the Secretary of Commerce prescribes 
(Department of Commerce Order No. 117, followed by amendments). 

The delegations of authority by chief executive officials are exten- 
sive. They are summarized by administrative orders which outline 
delegations, functions, and duties to be exercised by chiefs of compo- 
nent offices of the agency. Questions of leading policy constituting 
precedents or involving substantial amounts of money are not 
delegated. 

3. The Maritime Administration, in the administration of the vari- 
ous subsidy contracts, general agency agreements, charter-party agree- 
ments, insurance contracts, and other agreements entered into with 
steamship lines and others, conducts informal investigations and in- 
quiries with respect to the qualification of the contracting party, the 
nature of the work to be performed, cost price, etc., all of which is 
essentially not within the basic scope of the Administrative Pro- 
cedure Act. The Board, on the other hand, performs various in- 
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vestigatory functions the purpose of adjudication in complaint and 
answer proceedings or rulemaking in general or other quasi-legisla- 
tive proceedings. Such proceedings are the subject of formal public 
hearings and are conducted within the framework of the Adminis- 
trative Procedure Act. 

The statutory sections which give rise or otherwise relate to the 
investigatory functions of either agency, but primarily the Federal 
Maritime Board, are as follows: 

Sections 204, 210, 211, 214, 217, 714, 803, 804, 805, 807, 808, and 
810 of the Merchant Marine Act, 1936 ; 

Section 5 (e) (1) of the Merchant Ship Sales Act of 1946; 

Sections 2, 14, 14 (a), 15, 16, 17, 20, 21, 22, 23, 24, 25, 26, 27, 28. 
37, and 38 of the Shipping Act, 1916: 

The preamble, and sections 19 and 21 of the Merchant Marine Act, 
1920; 

Sections 1, 2, 3, and 4 of the Intercoastal Shipping Act of 1933. 

4. (a) Informal or formal hearings.—Strict adherence to the basic 
concept of separation of investigative e and prosecuting functions from 
those of making decisions is ¢ carefully followed. Economic, account- 
ing, or engineering personnel do not advise or participate in the in- 
formal or formal hear ings, except as witnesses, 

(6) Appeal of initial or recommended decision—The same prin- 
ciple of separation applies. 

(c) Final decision by chief executive authority. Bureaus, offices, 
and divisions or any other part of the agency do not participate in 
the final decision. 

5. (a) Initiating investigations.—Investigations are initiated upon 
the ieee of the Federal Maritime Board (in certain cases by the 
Administrator) on recommendation of the appropriate staff offic e 
(usually the Regulation Office) or the Assistant General Counsel in 
charge of litigation, outlining the scope and extent of the investiga- 
tion. 

(b) Conducting investigation—Executive officials do not partici- 
pate in conducting investigations. 

(c) Preparing cases for prosecution after investigation.—Execu- 
tive officials do not participate in preparation of a case for prosecu- 
tion. 

(d) Preliminary consultation and conference—Ex ive officials 
do not take part in preliminary consultations or conferences. 

(e) Participating in formal or informal hearings.—In extraordi- 
nary cases a member of the Board may act as an examiner, in which 

‘ase he will issue a recommended or initial decision, and on occasion 
a Board will set and render a final decision (rule 13 (d)). 

. The members of the Board and the Maritime Administrator do 
ik “personally participate in the investigation or prosecuting activi- 
ties. Hence, no procedures especially adapted to secure fair and un- 
so adjudication by the chief officials have been necessary. 

(a) No special review staff except an attorney assigned to the 
Board for review of the record, including initial or recommended 
decisions, such attorney being a direct part. of the Board’s staff. 

(6) Not used, except to the limited extent of furnishing statistics 
or pertinent data in possession of the Board or of which it may take 
judicial notice. The office of the Chief Examiner is sometimes used 
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in the mechanics of drafting the Board’s decision after the mem- 
bers of the Board have reached their decision. 

(c) On occasion, as in (0) above, the Board has used services of 
attorneys of the Office of the Gener al Counsel or of staff economists, 
statisticians, or rate and traffic experts who have not participated in 
investigative or prosecuting activities. 

(d) Not used. Participation of the public counsel (see rule 3 (b) ) 


is confined to appearances as counsel or as witness and becomes a part 
of the record. 


(e) Not used. 

8. Orders may be issued suspending rates pending investigation 
and hearing to determine their lawfulness (Intercoastal Shipping 
Act, 1916, sec. 15; and General Order 76). 

9. In administrative, operational, and related matters, handling by 
meeting, conference, discussion, or correspondence at the different 
staff levels; opportunity to be heard is provided all interested parties. 

10. See statement under 5, above. The agencies adhere strictly to 
the basic concept of separation of investigating and prosecuting func- 
oom from those of making decisions. 

Transcript of testimony and exhibits, to gether with all papers 


= requisitions filed in the proceeding which constitute an exclusive 
record for decision (rule 10 (00) ). 


LV. Inspecrion or Recorps 


. Filing of complaints setting forth violations under Shipping 
Act, 1916 (sec. 22). 

Applications for subsidy contracts, or other Government aid, in 
the construction and operation of vessels (titles V, VI, and VIII, 
1936 act). 

Applications for charters and purchase of Government-owned ves- 
sels (title VII, Merchant Marine Act,1936). 

Applications to charter war-built vessels (secs. 5 (e) and 5 (f) of 
Merchant Ship Sales Act of 1946; Public Law 591, 81st Cong., 63 
Stat. 308). 

Applications to establish construction-reserve funds (sec. 511, Mer- 
chant Marine Act, 1936). 

Applications for ship-mortgage insurance under title XI, 1936 
act (Public Law 781, 83d Cong.). 

Applications for war-risk insurance under title XII of the 1936 act 
(64 Stat. 773, Public Law 958, 84th Cong.). 

Applications for transfers foreign and charters and sales foreign 
(secs. 9 and 37, Shipping Act, 1916). 

Applications for numerous permissions and exemptions in connec- 
tion with 1936 act subsidy (titles V, VI, VII, and VIII, 1936 act). 

2. Memorandum of conference agreement (sec. 15, Shipping Act, 
1916. 


Filing of reports under Shipping Act, 1916 (see. 21). 

Filing of declaration of citizenship (sec. 50, Shipping Act, 1916). 

Filing of schedule of rates, fares, and charges under Intercoastal 
Shipping Act, 1933 (see. 2). 


Production of books, papers, and documents for purposes of in- 
vestigation (sec, 214, Merchant Marine Act, 1936). 
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Keeping of books and records of contractors under Merchant Marine 
Act, 1936 (sec. 801). 

Filing by representatives of shipbuilders or ship operators (sec. 
807, 1936 act). 

Filing performance reports under Merchant Marine Act, 1936 (sec. 
212 (a), Public Law 216, 84th Cong.). 

3. Generally speaking, all records and files are available for public 
inspection (Administrator’s order No. 153). With the consent and 
approval of the Chairman-Maritime Administrator, Deputy Maritime 
Administrator, Secretary, and the office or division chief having juris- 
diction of the subject matter involved, information may be released. 
Releases are made, as useful, to effectuate agency administration and 
cooperation with the shipping industry. Upon approval of the request 
therefor, the public may examine in the Office of the Secretary copies 
of the minutes of meetings of the Maritime Administration and the 
Federal Maritime Board. In the Regulation Office of the Federal 
Maritime Board, the public may examine tariffs and agreements filed 
with the Board. In the hearing examiners’ office of the Board, the 
public may examine all pleadings and papers in the proceedings, 
except evidence introduced as confidential or restricted (rule 1 (e) 
(aa)). Other records may be inspected and copied, in the discretion 
of the Board, upon written request to the Secretary, describing the 
documents and the reasons therefor. Orders, rules, opinions, and deci- 
sions at all stages may be inspected in the Washington office of the 
Board, except those held by the Board for good cause to be confiden- 
tial and not cited as precedents. 

. See paragraph 3, above. 

. See paragraph 3, above. 

. See paragraph 3, above. 

. Yes. 

. Section 3 (b) of the Administrative Procedure Act permits 
agencies to refrain from publication and making available to the pub- 
lic opinions and orders in the adjudication of cases which are required 
for good cause to be held confidential and not cited as precedents. 
Rule 1 (e) of the Rules of Practice and Procedure governing proceed- 
ings before the Federal Maritime Board and Maritime Administra- 
tion authorizes the records of the Board to be open for inspection 
and copying, except those held by the Board for good cause to be 
confidential. Administrator’s order No. 153 provides that no informa- 
tion, oral or written, concerning the activities, policies, or actions of 
the Maritime Administration, Federal Maritime Board, or of the 
former United States Maritime Commission and War Shipping Ad- 
ministration, shall be made available to any person not an officer or 
employee of the Maritime Administration or Federal Maritime Board 
except by authorization and knowledge of the Chairman-Maritime 
Administrator, the Deputy Maritime Administrator, the Secretary, or 
the Office or Division Chief having jurisdiction over the subject matter 
involved. This includes reports and statistical compilations of past or 
future date. It is the policy of the Maritime Administration and 
Federal Maritime Board to make available to public inspection infor- 
mation to which the public is properly entitled, and to withhold from 
the public only such information as a reasonable and prudent per- 
son in the administration of a public trust would consider to be of a 
confidential nature, which, if released to the public, might work to the 
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disadvantage of the United States. Such information includes, for 
example, all classified information which must be maintained as con- 
fidential under the security regulations of the Department of Com- 
merce, issued December 1953, and Executive Order No. 10501, dated 
November 5, 1953; information which if disclosed might adversely 
affect the rights of the United States in litigation; and financial, oper- 
ating, or other confidential information obtained from steamship 
companies, which if released to the public might adversely affect the 
business activities of such companies (Federal Reports Act of 1942, 
5 U.S. C. 139-139f). Rule 10 (aa) of the Rules of Practice and Pro- 
cedure provides for the taking during a hearing of evidence in con- 
fidence and maintaining the confidential status of such evidence for 
good cause shown. 

9. Neither the Maritime Administration nor the Federal Maritime 
Board is aware of any case in which they have refrained from pub- 
lishing rules where there was involved any function of the United 
States requiring secrecy in the public interest, pursuant to section 3 
(1) of the Administrative Procedure Act or other authority. How- 
ever, the Maritime Administration and the Federal Maritime Board 
would refrain from publishing any rules that were concerned with a 
security investigation or involved classified information, which are 
matters required to be kept confidential by the security regulations of 
the Department of Commerce, issued December 1953, and Executive 
Order No. 10501, dated November 5, 1953. 

Transcripts of testimony have been held confidential in accordance 
with rule 10 (aa). 

The Maritime Administration and the Federal Maritime Board have 
refrained from publishing rules which involved a matter relatin 
solely to the internal management of the Administration or the Board, 
pursuant to section 3 (2) of the Administrative Procedure Act as in 
the case of the Maritime Administration Manual of Orders, consist- 
ing of the Administrator’s order series and the management order 
series, which are the basic documents for the internal management of 
this agency. 

V. WorkLoap AND STAFFING PATTERNS 


1. See II 8 and IT 30 (a) and 30 (0) for workload and backlog of 
agency in exercise of rulemaking and adjudication powers. 

2. Major steps in rulemaking and adjudication proceedings are: 
filing of complaint; answer thereto due within 20 days; prehearing 
conference (in major cases) within 15 days, or longer, to suit con- 
venience of parties; hearing; briefs due within approximately 30 days 
or longer, depending upon complexity of case; examiner’s decision; 
exceptions thereto due within 15 days; replies to exceptions due within 
15 days; oral argument before agency; and final agency decision. 
(See also answers to II 27 and II 29.) 

Of the proceedings filed during 1955 and 1956, consolidated dockets 
Nos. 776 and 779 were the shortest, requiring 1 year and 14 days for 
completion. The longest proceeding was docket No. 773 which re- 
quired 1 year and 214 months. This proceeding required a longer 
period than usual because it was consolidated for disposition with 
docket No. 764, which was filed in 1954. 

3. Five rulemaking and/or adjudication proceedings which were 
started in 1955 and 1956 were completed during that period. The 
95899—57—pt. 2——_9 
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great preponderance of cases handled during this period involved 
licensing. (See note under answer to IT 8, also answer to IT 24.) 

4, Effective July 31, 1953, this agency published a complete revision 
of its rules of pr actice and’ procedure to bring them in line with the 
Administrative Procedure Act, pertinent court decisions, and expe- 
rience gained since last revision, as of September 1947. 

5. There are 6 hearing examiners; 5 trial attorneys, 1 of whom is 
Chief, Regulation Br anch; 2 attorney-advisers; and 2 legal assistants; 
all full time. The General Counsel, Deputy General “Counsel, and 
secretary of the Board are, of course, concerned with rulemaking and 
adjudication part time. 


VI. Untrormity oF ADMINISTRATIVE PROCEDURE 


1. The main pattern of procedure for rulemaking and adjudication 
is based on the Administrative Procedure Act of 1946 (title 5 U.S. C., 
sec. 1001 et seq.), since the agency as a W hole or in part is not exempted 
from any or all of the requirements of that act, either by statute, ad- 
ministrative interpretation, or judical opinion (except as provided 
in the Administrative Procedure Act itself). Activities not within 
the basic scope of the Administrative Procedure Act are carried on 
in accordance with generally accepted methods of administration as 
applied to the peculis wr nature of the particular authority or task. 

The rules of practice and procedure in proceedings ‘of a formal 
nature are set forth in the Rules of Practice and Procedure. 

2. See 1 above. 

To a substantial extent various provisions of the agency-enabling 
statutes prescribe standards and procedural requirements which form 
the main pattern of the procedures for administration of law. The 
list of functions set forth under part IIT indicates the variety of 
activities carried on. An example of self-contained legislation is the 
Merchant Ship Sales Act of 1946 under which the Maritime Commis- 
sion administered a large program for the disposition of war-built 
vessels. Regulations were adopted in accord with the provisions of 
that act and are published in 46 Code of Federal Regulations, chapter 
II, part 299. Other examples are section 22 of the Shipping Act, 1916, 
and section 605 (c) of the Merchant Marine Act, 1936, as amended, 
which require proper hearing and_ public hearing; section 805 (a), 
which requires a hearing to the a pplicant and the intervenors; section 
605 (1), which requires a public hearing; and section 611, which 
requires opportunity for hearings. 


VII. Ruues ror Apmission TO PRACTICE AND FOR AVOIDANCE OF 
CoNnFLICT OF INTERESTS 


1. The rules for admission are contained in rule 2 of the Rules of 
Practice and Procedure. 

Practitioners subject to section 807 of the Merchant Marine Act, 
1936, as amended, must comply with the Board’s General Order 9 
(2 F. R. 1240), ree cently revised (Federal Regulations February 22, 
1957 (vol. 22, No. 37) ). 

Department order No. 77 (amended), issued August 5, 1955, covers 
conflicts of interest and private business activities of officers and em- 
ployees. 
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The answer to this question is found in paragraphs (j) and (k) 
at rule 2 , covering statements of interest and former employees. 
3. Gener ally speaking; yes. Comparable rules and regulations or 
other agencies have been ‘examined in preparing agency rules and 
regulations 


. The rules have been generally successful in operation. 
VIII. Exemptions From tHe ADMINISTRATIVE PrRocepuRE AcT 


1, The operations of the National Shipping Authority established 
in the Maritime Administration were exempt from the provisions of 
the Administrative Procedure Act. 

2. The National Shipping Authority was established by the Secre- 
tary of Commerce in Department Order No. 117, amendment 1, March 
14, 1951, under authority of Executive Order No, 10219, February 28, 
1951, which was based in part on the Defense Production Act of 1950. 
Section IV of the Administrative Procedure Act exempts any matter 
relating to “agency management or personnel or to public property, 
loans, grants, benefits, or contracts.” 


LX. Court Decisions Arrectine AGENCY FUNCTIONS 


In 1951 a statutory district court held* that the use by a group 
of carriers under agreements approved under section 15 of the Shi 
ping Act, 1916, of a system of dual freight rates in which the differen- 
tial between the contract and noncontract rates was arbitrarily calcu- 
lated, was unreasonable and therefore unlawful. That decision was 
confirmed by an equally divided Supreme Court without opinion.? In 
order to provide a basis for determining the reasonableness of dif- 
ferentials employed, General Order 76 (46 C. F. R. 236) was issued 
(November 19, 1952), requiring all conferences using or proposing the 
use of dual rate systems to file with the Board data pertaining to 
such systems, including reasons for the use of the system and the 
basis for the differential. General Order.76 is the result of a pro- 
ceeding within Part I: Rulemaking of this questionnaire. 

On December 94.1952,ac onference (within sec. 15) filed a statement 
under General Order 76 indicating intent to institute a dual rate 
system 30 days thereafter. Protests and requests for hearing were 
filed by a carrier and the Department of Justice. The Board issued 
an order on January 21, 1953, which would have allowed the dual 

rate system to become effective prior to approval by the Board. The 
Court of Appeals for the District of Columbia Circuit set aside* the 
action of the Board allowing initiation of the system and enjoined the 
conference from acting pursuant thereto until and unless it is ap- 
proved by the Board. The Board has been guided by this decision in 
functions referred to as II: Adjudication in the questionnaire. 

The Court of Appeals for the Third Circuit remanded‘ to the 
Board in 1953 for more explicit findings of fact a case in which the 


1Isbrandtsen Co., Inc. vy. United States, et al., 96 F. Supp. 883 (S. D. N. Y., 1951). 

24/8 Ludwig Mowinckels Rederi, et al. v. Isbrandtsen Co., Inc., et al., 842 U. S. 950 
(1952). 

*Isbrandtsen Co., Inc. vy. United States, et al., 211 F. (2d) 51 (C. A. D. C. 1954) cert. 
den. eu pew. Japan-Atlantic & Gulf Conference, et al. v. United States, et al., 347 U.S. 
990 (1954). 


* Baltimore € O. R. Co., et al. v. United States, et al., 201 F. (2d) 795 (C. A. 3d, 1933). 
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Board had, on complaint of truckers, ordered terminals to allow not 
less than 5 days free time for handling cargo over piers by truck. 
The opinion of the court has since been a guide to the Board in fram- 
ing its decisions and orders. Reference in the questionnaire to this 
function is II: Adjudication. 


BUREAU OF FOREIGN COMMERCE 
(Export Control Act of 1949, as amended) 
III. Separation or FuNcTIONS 


1. The statutory powers of the Bureau of Foreign Commerce in 
the export control field are set out in the Export Control Act of 1949 
(50 U. S. C. app. secs. 2021, et seq.). The powers provided in the 
act have been delegated to the Secr etary of Commerce by the President 
under Executive Orders 9630 and 9919, which derive their continued 
effect from section 2031 of the act. 

(a) The executive (administrative) powers are to “prohibit or 
curtail” exports of commodities and technical data from the United 
States, as provided in section 2022 of the act, and to take investigative 
and other actions necessary and appropriate for the enforcement of 
the act, as provided in section 2026 (a) thereof. 

(d) "The legislative (rulemaking) powers are to “effectuate the 
policies” of the act and “achieve effective enforcement” thereof, as 
provided in section 2023 (a) of the act. 

(c) The judicial (case adjudication) powers are inherent in the 
act, necessary to effective administration and enforcement of the con- 
gressional policies set out in section 2022 thereof. See answer to 
question No. 1 under part II of this questionnaire. 

2. The Secretary of Commerce has delegated his authority to ad- 
minister and enforce the act to the Assistant Secretary for Interna- 
tional Affairs and the Director of the Bureau of Foreign Commerce. 
The authority to issue or refuse to issue export licenses is delegated 
to the Director of the Office of Export Supply of the Bureau of For- 
eign Commerce, subject to policy direction from the Assistant Secre- 
tar y and Director of the Bureau. 

3. Pursuant to the authority provided in section 2026 of the act, the 
Bureau of Foreign Commerce maintains an investigative staff to 
investigate suspected violations of the act and regulations. Evidence 
of violations is used for (a) administrative proceedings to revoke 
licenses and deny future export privileges to American and foreign 
violators; (>) criminal prosecutions brought by the Department of 
Justice; and (c) customs and court proceedings for seizure and for- 
feiture of commodities attempted to be exported in violation of the 
act. The General Counsel’s office of the Department represents the 
Bureau in the prosecution of administrative proceedings; refers crimi- 
nal cases to the Justice Department; and works with the Bureau of 
Customs and United States attorneys in seizure cases. 

4. Except as witnesses or prosec uting attorneys, officers, employees, 
and agents of the Bureau engaged in the performance of investigative 
and prosecutive duties do not participate or advise in the making of 
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recommended or initial or final decisions at any stage unless it is (i) 
a matter in which the adverse party and/or his atoraey takes part, or 
(ii) a negotiation for a consent disposition initiated by the adverse 
party or his counsel. 

5. Chief executive officials (with one exception) do not participate 
personally in the initiation or conduct of investigations, the eet: 
tion of cases for prosecution, preliminary consultations and confer- 
ences, or formal or informal hearings except they may (a) refer a 
case brought to their attention to the investigation staff for considera- 
tion; (6) regularly receive periodic reports of activities in this and 
all other fields; and (¢) receive reports of pending matters that appear 
to be of exceptional importance in the administration and enforcement 
of the act. The exception is that the Director of the Office of Export 
Supply performs the quasi-judicial function of issuing orders revoking 
licenses and denying export privileges in compliance proceedings, but 
even he takes no part in any of the investigative or prosecutive 
functions. 

6. While no formal procedures have been adopted, it has been the 
uniform policy of the chief executive official responsible for adjudi- 
cation of cases not to participate in any way in the investigative or 
prosecutive stage. Conversely, no official participating in any way in 
investigative or prosecutive activities takes part in any way in edjudi- 
cation of any case. 

7. The recommended decision of the compliance commissioner (hear- 
ing examiner) is submitted directly to the Director of the Office of 
Export Supply, the deciding official, without the advice or services of 
any other persons. 

8. Export licensing is regarded as an adjudicatory function of the 
Bureau conducted on an ex parte basis, except for the right of appeal 
to the departmental appeals board from any adverse action of the 
Bureau. Administrative adjudications to deny export privileges for 
violations of the act are not conducted on an ex parte basis, except 
where it is necessary to issue a temporary stop order to protect the 
public interest. In such cases, the order must be promptly served on 
the affected party or parties, and they have a right to an immediate 
hearing to modify or terminate such temporary action. 

%. Except for matters which the hearing officer is authorized to 
explore on an ex parte basis in considering the appropriate sanction 
to recommend to the Director of the Office of Export Supply, on the 
basis of Williams v. New York (337 U.S. 241), it is not the practice 
for either of them to consult any person ex parte on questions of fact 
or law in issue. 

10. The Bureau has not interpreted title 5, United States Code, sec- 
tion 1004 (c) because the Administrative Procedure Act (excepting 
section 3 thereof) is inapplicable to activities conducted under the 
Export Control Act by virtue of section 2027 thereof. 

11. The final adjudicating official (Director of Office of Export 
Supply) receives the entire record in every adjudication proceeding 
to deny export privileges, pursuant to section 382.8 and 382.9 of the 
export regulations. No précis is made of the views of opposing par- 
ties and of the agency investigating and trial staff, except such as may 
be contained in briefs filed by them with the hearing officer and in 


the hearing officer’s report of findings, conclusions, and recommenda- 
tions. 
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IV. Inspection or Recorps 


1. No written submissions are filed because of requirements set forth 
in the Export Control Act and regulations. Those submitted volun- 
tarily consist mainly of requests by businessmen and attorneys for 
interpretations of the act and regulations and suggestions for improve- 
ments in operations. 

2. The chief categories of documents required to be filed with the 
Bureau are copies of commercial documents, reports, etc., necessary 
to establish the good faith of an export license application and its com- 
pliance with export regulations. Section 2026 (a) of the act author- 
izes the Bureau to require submission of documents “to the extent 
necessary or appropriate to the enforcement of this act.” 

3. Most documents submitted for export licensing purposes and in 
connection with investigations of suspected violations are not avail- 
able for public inspection under section 2026 (c) of the act, because 
they are either deemed confidential by the Bureau, or the person fur- 
nishing such documents has requested confidential treatment. In ex- 
port licensing, confidentiality is deemed appropriate for information 
required to be furnished because such information is of a competitive 
business nature. Investigative data is kept confidential to facilitate 
the conduct of investigations and to protect persons against premature 
and possibly injurious accusations. 

4. Not applicable. See answers to questions Nos. 1-3 above. 

5. Information is made available to the public by publication in the 
Federal Register and in departmental bulletins, pamphlets, and press 
releases. These are generally publicized by the press and trade asso- 
ciations. 

6. Applications filed affect only the applicants seeking to effect 
export transactions and, accordingly, are not publicized because of the 
unjustified harm that could flow to applicants from disclosure of their 
business activities to competitors. 

7. Decisions to grant or refuse export license applications are not 
available for public inspection for the reason stated in answer to ques- 
tion No. 6 above. Orders denying export privileges for violations of 
the act and regulations are publicized in the Federal Register, press 
releases, and departmental bulletins, and are available for public 
inspection. 

8. See answers to questions Nos. 1-7 above. 

9. See answers to questions Nos. 1-7 above. The authority for the 
denial of public inspection of categories of documents mentioned above 
is found in section 2026 (c) of the act and, to the extent investigative 
policies are concerned, the authority is believed to be inherent in and 
necessary to the effective conduct of investigations. 


V. WorxKioap AND STaFFInG PATrerNns 


1. Rulemaking.—There is a continuous workload in the rulemaking 
process, resulting from the ever-changing international political situa- 
tion. There is, however, virtually no backlog since the necessary rules 
are issued as and when needed to meet current situations. 

Adjudication.—The workload may be measured by the number of 
administrative export denial proceedings instituted in 1955 and 1956. 
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In 1955, 22 such proceedings were instituted and in 1956 the number 
was 16. The number of such proceedings disposed of was 10 in 1955 
and 19 in 1956. There is no significant backlog as cases are disposed 
of regularly. 

2. R ulemaking.—Vhe first step in rulemaking proceedings is the 
formulation of a proposal for a rule, which may originate within or 
without the agency. The second step is the circulation of the pro- 
posal for comment within the agency, and frequently to other inter- 
ested Government agencies. In addition, except where national and 
international needs require immediate action, the proposal is sub- 
mitted for comment to interested segments or representatives of in- 
terested segments of the trade. The last step is the review of com- 
ments by the agency and its promulgation of the rule. Without 
extensive review of the background of each of the rules issued in 
1955 and 1956, of which there were several hundred, combined and 
published in over 90 issues of the Federal Register, it is not practi- 
cable to attempt to determine the longest and ‘shortest such proceed- 
ing during those years. However, it is known that the time may 
range from a few days to several months, and usually involves several 
weeks. The largest portion of the time involved is in the circula- 
tion of a proposed rule for comments and the review of comments 
received. 

Adjudication.—In administrative export denial proceedings the 
first step is the preparation and issuance of the charging letter. The 
next step is the receipt of the answer to the charges. This may be 
followed by negotiations initiated by the respondents looking to 
the issuance of a consent order. Otherwise, the next step is setting 
the case for hearing and holding the hearing before the Ciaaahtiens 
Commissioner. After that the Fceniidieust reviews the record and 
issues to the Director of the Office of Export Supply a report con- 
taining findings of fact, conclusions of law, and recommended de- 
cision. The next step is the review of the record and the Commis- 
sioner’s report by the Director of the Office of Export Supply, and 
his issuance of the appropriate order directed to the respondent. 
Subsequent steps may be the filing of an appeal by the respondent 
with the Appeals Board of the Department of Commerce, the setting 
of the date for hearing thereof, the holding of such hearing on the 
record made in the Bureau, and the issuance of the appropriate final 
order by the appeals board. In our answer to question No. 28 of 
part IT of this questionnaire there appears a statement of the average 
time involved in each step of the adjudication proceedings. In the 
years 1955-56, the case taking the shortest period took approximately 
2 months from the issuance of the charging letter to the issuance of 
the denial order. This was possible because the foreign respondents 
defaulted. The longest proceeding covered 2 years, occasioned by (a) 
difficulties of service abroad; (b) difficulties of obtaining discovery 
from respondents in certain foreign countries; (c) prolonged nego- 
tiations for a consent order which “ultimately were unsuccessful ; (d) 
a lengthy and sharply contested hearing raising numerous issues of 
law and fact; and (e) a substantial record of exhibits and testimony 
requiring extensive review by the Compliance Commissioner and the 
Director of the Office of Export Supply. The usual time involved 
in such proceedings during 1955 and 1956 was 9 months. 





228 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


3. Rulemaking—The number of rulemaking proceedings started 
and completed during the years 1955 and 1956 was over 90, measured 
by the number of issues of the Federal Register containing published 
new or amended rules of the agency. 

Adjudication—The number of export denial compliance proceed- 
ings started and completed during the years 1955 and 1956 was 21. 

4. There have been no changes in agency procedures over the last 
5 fiscal years which would change the amount of time involved in 
rulemaking or adjudication. 

5. Rulemaking—This function engages all types of Government 
personnel from Cabinet officers to clerks, both within the Department 
of Commerce and in those other agencies of Government which, pur- 
suant to section 2024 (a) of the Export Control Act, provide in- 
formation and advice to the Department of Commerce in the admin- 
istration of export controls. Depending on the nature and impact 
of the rule, the number and types of such personnel may vary sub- 
stantially and it is not feasible to attempt to estimate the average 
number involved. 

Adjudication—Administrative export denial proceedings involve 
the use of 1 chief executive official (economist), 1 hearing officer 
(lawyer), and 3 compliance attorneys, in addition to 5 secretaries. 
The Department appeals board consists of 1 engineer (chairman) 
and 2 lawyers (members), with 2 secretaries. 


VI. Untrormitry or ADMINISTRATIVE PROCEDURE 


1. Regarding the field of adjudication, it is believed that the Bu- 
reau’s procedures conform generally to those used by other agencies, 
and were so designed. In the field of rulemaking (except for publi- 
cation of rules), uniformity with the practices of most other agencies 
is not deemed to be feasible because of the special problems inherent 
in the consideration of from 6,000 to 10,000 license applications a 
week in the light of the national security, foreign policy, and domestic 
economy criteria provided in the act. While only section 3 of the 
Administrative Procedures Act is applicable, by virtue of section 
2027 of the Export Control Act, it may be noted that most, if not all, 
of the rulemaking activities of the Bureau in the export control field 
would be exempt from general requirements of the Administrative 
Procedures Act since they involve military, naval, and foreign affairs 
functions of the United States. See answer to question No. 1 under 
part IT of this questionnaire. 

2. It is believed that in the field of adjudication, the Bureau’s 
efforts to make its procedures uniform with those of other agencies 
of the Government have contributed to successful Bureau operations. 
No particular problems have been incurred. 

3. Except as affected by the special rulemaking powers provided in 
section 2023, special investigative powers provided in section 2026 
(a), and the special confidentiality of information provision of sec- 
tion 2026 (c), there are no statutory procedures of specific applica- 
tion only to the Bureau that govern its administrative functions in 
the export control field. 
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VII. Ruxtes ror ApMIssion TO Practice AND For AVOIDANCE OF 
ConrFuict or INTERESTS 


1. There are no rules governing admission to practice or represent 
others before the Bureau, but there are rules authorizing the exclusion 
of persons from practice and representation for improper conduct de- 
fined in the rules. These Rules of Practice are set forth in section 
384.2 (a) of the export regulations, and generally set up standards of 
integrity and ethical conduct. 

2. Rules applicable to present Bureau members and employees for 
avoidance of conflicts of interest are set out in the departmental orders 
and its handbook for employees. Generally, they prohibit outside 
activities on employment incompatible with Government employment, 
the capitalization for private use of official information, the receiving 
of gifts from persons with whom the employee has or may have official 
relations, and other typical conflict-of-interest situations. With re- 
spect to former Bureau employees, section 384.2 (b) of the export 
regulations, in substance, bars them from appearing before the agency 
at any time with respect to any specific matter in which they officially 
participated and bars them for 1 year after termination of their em- 
ployment from participating in any matter before the Bureau. Ex- 
ceptions are suthoriaed to be made to prevent injustice or unnecessary 
hardship in particular situations, but they have seldom been requested 
or granted. 

3. Rules issued by other agencies of the Government have been used 
as guides by the Bureau in the formulation of its own rules, with such 
modifications as has been deemed necessary to effectuate the functions 
of the Bureau under the Export Control Act. 

4. No problems have been encountered. 


VIII. Exemptions From tHe ADMINISTRATIVE Procepures Act 


1. Pursuant to section 2027 of the Export Control Act, all functions 
of the Bureau in the administration of the Export Control Act are 
exempt from the provisions of the Administrative Procedures Act, 
except as to section 3 thereof. 

2. The reasons for his specific exemption are (a) because the admin- 
istration and enforcement of export control involves to such a large 
extent foreign affairs and national defense functions which are gen- 
erally exempt by the Administrative Procedures Act itself; and (5) 
in view of the temporary nature of the Export Control Act, a law 
which presently expires June 30, 1958, and which has up to now been 
extended from time to time only for 1-, 2-, or 3-year periods. 


TX. Court Dectstons Arrectine AGENcy FuNcTIONS 


1-3. There are no major court decisions affecting the procedural 
functions of the Bureau in the administration and enforcement of 
the Export Control Act. 
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PATENT OFFICE 


IIT. SepaRaTION OF FUNCTIONS 


1. (a) The executive functions are broadly those required in the 
administration of a bureau and the ‘administration of the functions 
assigned to the bureau. The statute (35 U.S. C. 6), states that— 
The Commissioner, under the direction of the Secretary of Commerce, shall 
superintend or perform all duties required by law respecting the granting and 
issuing of patents and the registration of trademarks; and he shall have charge 
of property belonging to the Patent Office.” 

Some specific details relating to these broad functions are also men- 
tioned in the statute. 

(6) The legislative or rulemaking powers assigned by statute and 
by Executive order have been summarized under part I, question 1. 

(c) The judicial or case adjudication powers assigned by statute 
to the Patent Office are listed in part II, question 1. 

2. The power required by statute to be exercised by the chief execu- 
tive officials are delegated to subordinates only in a few instances. 
The chief executive official is the Commissioner of Patents; title 35 
United States Code, section 3 provides for three Assistant Commis- 
sioners and states that they shall perform the duties pertaining to 
the Office of the Commissioner assigned to them by the Commissioner. 
Assistant Commissioners hence perform many of the duties specified 
in the statute as being performed by the Commissioner but this is not 
regarded as a delegation in the usual sense in view of the language of 
section 3 of the statute. Some details which the statutes refer to as 
being performed by the Commissioner and which are delegated to 
subordinates are listed: 

1. Title 35, United States Code, section 7, states that the members 
of the Board of Appeals hearing an appeal are designated by the 
Commissioner. This is normally delegated to an administrative 
official. 

2. Title 35, United States Code, section 42, authorizes the Commis- 
missioner to refund money paid by mistake or in excess of the fee 
required. This is delegated to a financial officer. 

3. Title 35, United States Code, sections 113, 114 state that the Com- 
missioner may require a model or specimen. This is delegated to the 
examiners in the first. instance and is seldom done. 

4. Title 35, United States Code, section 121: The Commissioner 
may require an application for patent claiming multiple inventions to 
be restricted to one invention. This is delegated to the examiners 
in the first instance. 

5. Title 35, United States Code, section 133 : The Commissioner may 
set a shortened period to reply to examiners’ actions. This is dele- 
gated to supervisory examiners in the first instance. 

6. Title 35, United States Code, section 135: The declaration of in- 
terferences is delegated to the examiners in the first instance. 

7. Title 15, United States Code, section 1058: The acceptance or 
refusal of affidavits required during the sixth year to maintain a 
trademark registration in force is delegated to the examiner of trade- 
marks in the first instance. 
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8. Title 15, United States Code, section 1066: The declaration of 
trademark interferences is delegated to the examiner of trademarks 
in the first instance. 

9. Title 15, United States Code, section 1070: The hearing and.de- 
ciding of appeals in trademark cases has on occasion been delegated 
to other officials, see part II, question 1, item F. 

3. The phrase “investigative and prosecuting duties” is taken as 
a unitary phrase in this and succeeding questions. The examination 
of applications for patents and for registrations of trademarks of 
course requires investigation by examiners to determine if the re- 
quirements of the statute are complied with, but there is no prosecut- 
ing activity in connection with this work. The only duties which 
might be characterized as “investigative and prosecuting” are those 
in connection with proceedings for suspension or exclusion from 
practice. As indicated in part II, question 1, item G, this activity 
forms only a very small part of the work of the Patent Office. 

The officers and employees engaged in the performance of investi- 
gating and prosecuting duties relating to suspension and exclusion of 


practitioners do not in any manner participate or advise in the making 
of decisions at any stage. 

5. The chief executive officials participate personally in the disci- 
plinary proceedings mentioned in questions 3 and 4 as follows: 

(a), (5), (ec), and (d) None. 

(e) The Commissioner of Patents or one of the Assistant Commis- 
sioners normally conducts and presides at the formal hearing for re- 
ception of evidence and renders the decision. (See 37 C. F. R. see. 
1.348.) 

6. There are no specific procedures for the situation mentioned. If 
the Commissioner or one of the Assistant Commissioners had par- 
ticipated in investigative or prosecuting activities in connection with 
a particular case, he would normally not participate in the case there- 
after. In the small number of cases of an investigative and prosecut- 
ing type arising in the Patent Office the situation would rarely occur. 

7. The practice of making recommended or initial decisions is not 
followed in the Patent Office in view of the small number of cases in- 
volved. While paragraph (e) of title 37, Code of Federal Regula- 
tions, section 1.348, states that the Commissioner may delegate the 
conduct of a hearing to a hearing or trial examiner who would make 
a recommended decision, this practice was only adopted in one in- 
stance and is not currently being followed. 

8. The major part of the work of the Patent Office is specifically 
authorized by law to be conducted on an ex parte basis. The pro- 
cedure relating to the grant of patents is ex parte except in the cases 
of interference which have been described under part I, question 1, 
item C. The procedure in registering trademarks is ex parte except 
in the contested cases described in part II, question 1, item E. The 
inter partes work of the Patent Office in the contested patent and 
trademark cases mentioned comprises only a small fraction of the 
work of the Patent Office. 

The suspension and exclusion proceedings mentioned in the pre- 


ceding questions are ex parte in that they are not between private 
parties. 
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9. With respect to the general work of the Patent Office the de- 
ciding officer would not consult others on questions of fact or of law 
in issue other than such normal consultation or discussion which 
might occur with coordinate or superior officials. In the inter partes 
cases the presiding and deciding official would not consult others on 
questions of fact and normally would not even consult other officials 
on questions of law. In the suspension and exclusion proceedings the 
presiding and deciding official does not consult any others on matters 
of fact or law. 

There is one situation in which persons not parties to a case are 
permitted to present evidence bearing upon the right of another to 
a patent. This is the so-called public use proceeding under title 37, 
Code of Federal Regulations, section 292. Under the conditions spec- 
ified in the rule, a person may be permitted to present testimony as 
to prior public use of an invention sought to be patented by another; 
the witnesses must be produced and examined in the presence of the 
applicant with opportunity for cross-examination. These instances 
are rare, occurring not more than once or twice a year. 

10. The interpretation of the indicated provision of title 5, United 
States Code, section 1004 (c), has not been specifically made by any 
distinct ruling. The cases which are regarded as coming within the 
scope of section 1004 are the suspension and exclusion proceedings. 
The phrase in section 1004 (c) stating that the subsection shall not 
aperowl in any manner to the agency or to any member or members 
of the body comprising the agency would be interpreted as meaning 
that when the Commissioner of Patents, or one of the Assistant Com- 
missioners, in person hears and determines a case the provisions of 
subsection (c) would not be applicable. However, despite this inter- 
pretation the Patent Office regulations and practice in conducting the 
cases attempt to comply with the various provisions of subsection (c). 

11. Since the hearings for reception of evidence and argument are 
conducted by the Commissioner or Assistant Commissioner in person, 
he is there presented with the views of the investigating and trial 
official of the Patent Office and the respondent, as well as with the 
facts presented by both sides. In addition, a record of the papers in 
the case including a transcript of the hearing is made, which 1s used 
by the presiding and deciding official. 


Part LY. Inspection or REcorps 


1. The main categories of written submissions which are voluntarily 
filed with the Patent Office are the applications for patents and the 
applications for registration of trademarks, and the various papers 
filed in the subsequent proceedings. 

2. The seeking of a patent or of a trademark registration is a volun- 
tary act on the part of the inventor or the owner of the trademark, 
although the statutes make certain requirements with respect to the 

apers to be filed initially and during the subsequent procedure. 
There are no categories of documents or reports which members of 
the public are required by statute to file with the Patent Office, in an 
absolute sense. However, a few apparent requirements are noted. 
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Title 35, United States Code, section 261, and title 15, United States 
Code, section 1060, require assignments of patents and trademarks to 
be recorded in the Patent Office; this is only the usual recordation of 
deeds for the purpose of notice to subsequent purchasers. Title 15, 
United States Code, section 8, requires the owner of a trademark 
registration to file an affidavit showing that the mark is still in use, 
during the sixth year of the registration, otherwise the registration is 
canceled. 

3. The following matters filed by persons are available for public 
inspection : 

(1) Applications for patent and all the papers filed in the case, but 
only after a patent has been issued. 

(2) Interference records, but only after the interference is termi- 
nated and if the application of one of the parties has become a patent. 

(3) Applications for registering trademarks, and all papers filed 
therein, after the application has been published for opposition (see 
pt. IT, question 1, item E 2); prior to this time the application file is 
considered confidential but an index of information contained therein 
is public. 

(4) The records in trademark contested cases (see pt. IT, question 
1, item E). 

(5) Assignments and related papers which are recorded in the 
Patent Office. 

4. Since patent applications are confidential before the patent is 
issued, there is no method or practice of publicly announcing such 
filings. The filing of a trademark application is not confidential and 
an index of applications as they are filed is available to the public 
(See 37 C. F. R. 2.27.) 

5. The Patent Office maintains a large room called the search room 
for the use of the public in inspecting records of the Patent Office 
accessible to the interested members of the public. Copies of all 
United States patents are available in 2 sets, 1 arranged numerically 
and 1 arranged by subject matter. Files of applications which have 
become patented and the proceedings related to them, and other rec- 
ords, may be ordered in this room and inspected there. Photocopies 
are supplied to anyone requesting the same and paying the fee which 
has been established. Parallel facilities are maintained for trade- 
mark matters. 

6. There is no public announcement of the filing of applications for 
patent. As indicated under question 4 an index of trademark appli- 
cations is available to the public. 

7. Actions taken in cases before the Patent Office are by written 
decision of the official in charge. Where the action is by a board, as 
in decisions of the Board of Appeals and of the Board of Patent 
Interferences, each member participating in the case signs the deci- 
sion, or a dissenting statement or opinion if he does not concur with 
the majority. 

8. As has been previously stated, applications for patent are nor- 
mally not available to the public until and unless a patent is granted. 





234 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


This is under authority of the statute; title 35, United States Code 
section 122 states: 


Applications for patents shall be kept in confidence by the Patent Office and 
no information concerning the same given without authority of the applicant or 
owner unless necessary to carry out the provisions of any Act of Congress or in 
such special circumstances as may be determined by the Commissioner. 

The general regulation under this section of the statute is title 37, 
Code of Federal Regulations, section 1.14. 


This practice of maintaining pending applications in secrecy was 
established over 100 years ago and has been continued since it was 
instituted. It was not adopted merely for administrative conven- 
ience but to safeguard and assure inventors. At first, and for a long 
time, this practice was only the self-imposed regulation of the Patent 
Office. However, it does not appear that the propriety of the regula- 
tion was ever questioned. An early decision of a court approved the 
rule of the Patent Office and stated that it was consistent with public 
policy and with the essential right of an inventor to enjoy the pro- 
tection of secrecy until he had secured the protection of a patent 
(United States ex rel United States Electric Lighting Co. v. Commis- 
stoner of Patents, 1891 C. D. 271, 275). When the patent law was 
revised and codified in 1952, the long established practice of the Patent 
Office was approved by Congress and made statutory. 

Trademark applications are maintained confidential prior to the 
publication of a notice (see pt. II, question 1, item E), for admin- 
istrative convenience, but an index of information in the application 
is public. However, access to the complete file of a pending trade- 
mark application will be given to any person having good cause (37 
C. F. R. 2.27). 

9. It is assumed that this question relates to documents other than 
those referred to in question 8 which are presently not available to 
the public. No particular reason is believed to exist for making other 
documents relating to patents and trademarks inaccessible to the 
public. 

(With respect to the subject matter of this part, attention is called 
to the statement of the Commissioner of Patents before the committee 
on April 23, 1956; hearings, pp. 13850-1379.) 


V. WorkKLOAD AND STAFFING PATTERNS 


Insofar as rulemaking is concerning, the workload and backlog 
of the Patent Office are negligible in view of the nature and relative 
infrequency of exercise of its rulemaking functions, which has been 
described under part I. In connection with suspension and exclusion 
proceedings, the number is so small, averaging about four per year, 
that there is no workload or backlog problem. 

Information requested in this part has partially been given in other 
parts. Following is a recapitulation and amplification of the work- 
load and backlog for the 2 fiscal years 1955 and 1956. 
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TAaBLE.— Workload and backlog 
A, EXAMINING PATENT APPLICATIONS 










































































Filed Completed | Pending at 
end of year 
906K: Si BO eee ee 78, 710 51, 144 221, 872 
OGD cinncs cad sbevascensyisitaerseiitaivndstta kn 75, 733 79, 601 217, 536 
A-1. DESIGN PATENT APPLICATIONS 
a ee 5, 523 4, 355 | 7, 018 
GSAT E IEG MEST 5 BOLE LST AEP Ssh PO SILL 5, 322 5, 639 6, 605 
Sih ana Lh. fue i | 
B. APPEALS IN EX PARTE PATENT CASES 
Os so Soc ad inn dt ce oe | 3, 181 3, 435 3, 540 
NOU io eri ce sens: goer ne a 7, 050 4, 807 5, 783 
C. PATENT INTERFERENCES 
cas ae : . 
ES SES ET ER ee = ae ee 460 | 515 | 814 
FN wisi cwnhi AtisnciecenecreenkGaniiciccs meoiiewnaarakagiaaeen 585 | 508 891 
— _ _ — _ — —_ ¥ 
D, EXAMINING TRADEMARK APPLICATIONS 
OB ss ie ss eet os oxen nace nea 21, 515 19, 967 26, 541 
SOOO S255 ukca2ks dbRitnicakdanthicienincanedadnenaee 21, 735 25, 466 18, 528 
E. TRADEMARK CONTESTED CASES 
Ot ee te eee 1, 548 | 1, 436 1, 474 
IGNO Ss Hgts sudcdcecded aagonanueaatiets eee 1, 644 1, 479 1, 639 
F. TRADEMARK APPEALS 

ee ie ee ot EN go A ee eee 247 | 170 249 
$008 56 255 5h 6 pei hs ods cabbage dein 272 | 210 | 311 





Note.—Inventory adjustments result in some of the above figures failing to balance. 


The workload and backlog of the Patent Office have been of great 
concern during the past several years. The problem has been pri- 
marily one of manpower and appropriations. Ccaiatele has approved, 
by making the necessary appropriations, a program of expanding the 
technical staff and bringing the backlog down to what may be con- 
sidered reasonable, which will extend over a number of years. The 
details of these and other measures are not given here since they are 
not primarily procedural. 

2. The major steps in rulemaking have been described under part I. 
In view of the nature of the rulemaking function of the Patent Office, 
the question of time is not an element. 

The major steps in the various classes of cases in the Patent Office 
have been outlined in part IT. 
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With respect to the examination of patent applications, the time 
required for each examination and reexamination is not very long, 
averaging a matter of not more than a day or two. However, in 
view of the large workload on hand, there is considerable waiting 
time for each step. At present, the average time between the filing 
of an application for patent and the issuing of a patent is about 314 
years. The longest and the shortest time in connection with patents 
which have been issued, or applications which have been otherwise 
disposed of, would range from a few months for some disposed of 
ais to 10 and more years for a few pending a long time. 

A sample of patents issued at the end of 1956 shows the follow ing 
distribution of the time elapsing between the filing of the applica 
tion and the issue of the patent. 


TaAsLe.—Pendency of patents 





Dic cnncigein 


| 
Length of pendency Number | Percent 
a ican at veaiia —| ei = 
Cases pending less than 1 year-_. | 14 2.10 
Cases pending 1 to 2 years_ : Saal 106 | 15. 87 
Cases pending 2 to 3 years-_- | 184 | 27. 54 
Cases pending 3 to 4 years_ 181 | 7.10 
Cases pending 4 to 5 years_ | 93 | ix 92 
Cases pending 5 to 6 years = : | 58 | 8. 68 
Cases pending 6 to 7 years_-___.--- — : | 17 2. 54 
Cases pending 7 to 8 years_____--- | 5 | 15 
Cases pending 8 to 9 years nibs 1 | 15 
Cases pending 10 to 11 years._....-..-.---.-.-. | 2 | . 30 
Cases pending 11 to 12 vears-_ ‘ 7 | 4 . 60 
Cases pending 12 to 13 years_____-_- amednee 2 | . 30 
Cases pending 14 to 15 years_______-_- : 1 | 15 
| | 
| ' 


Average, 3 years 4.76 months. 
Median, 3 years 1.53 months. 


3. See question 1. 

4. No changes in procedure relating to rulemaking have been made 
over the last 5 fiscal years. As brought out in part I, the procedure is 
comparatively simple and the number of occasions for making rules 
not very great. 

With respect to the procedure in patent cases, the Rules of Practice 
were extensively revised in 1949. A large number of changes were 
made in January 1953 to conform the rules to chi anges in the patent 
statute which had been made by the revision and codification of the 
patent laws which came into effect on January 1, 1953. Other than 
the above, practically all of the changes made during the last 5 years 
related to details not changing substantially the general course of the 
procedure. 

The Rules of Practice relating to trademark cases were completely 
rewritten in 1947, owing to the coming into effect on July 5 of a new 
trademark law (15 U. S. C. 1051-1127). After a number of years of 
experience under these rules, extensive changes were made in 1955. 
These changes were so extensive that complete rearrangement ee 
renumbering of the rules was also necessary; they now appear as 
title 37, Code of Federal Regulations, parts 2,4, and 6. The Banee 
were the result of the work of an internal committee appointed for 
that purpose by the Commissioner of Patents, which made a thorough 
study of the rules over the preceding 2 years. Most of the changes 
were generated internally by members of this Committee and others 
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in the Office, but a large number of suggestions received from outside 
were also considered. The draft prepared by this Committee was 
published as proposed rules, and numerous suggestions and criticisms 
received from practitioners and others were considered in preparing 
the final text, which became effective August 15, 1955. The changes 
made at this time were numerous, and many of them dealt with minor 
details and, consequently, they cannot all be described. Many of the 
changes were specifically intended to simplify and expedite the con- 
~— of the proceedings in trademark cases. 

The number and kinds of personnel engaged in rulemaking can- 
we ‘be stated with any accuracy since there are no persons specifically 
devoting all their time to this function. The time, except possibly 
during some periods when special projects were being studied, would 
probably average a minor fraction of the time of one professional 
employee and a ‘similar fraction of the time of a clerical employee. 

The personnel of the Patent Office on December 31, 1956, divided 
into categories according to the functions which have been divided in 
part IT under question 1. are listed in the following table: 


Patent Office personnel, Dec. 31, 1956 

















| | 
[Professional Other | Total 
| | 
A. Examining patent applications.................--.-- 1, 003 281 | 1, 284 
2. ee NR OO, 5 «25s So SS ah od. 9 | 27 36 
» Eetent interferemoss...............-s<-.-- din vsipelliean aie eine ee Ee 13 | al 32 
E. Trademark contested cases-__- Job i dighiddatéadthadaccael ; | 
B Examining trademark applications. sistcencigieiee mei ceaor nae ia 42 52 94 
F. Trademark appeals - - ‘ citienine srt ss higherngea omega aan tel 2 | 2 4 
Not included in above_... béodududteceec lay fh ockbdeek eee 74 | 49s 572 
nage e — a 


Total...... ies Lesinic. Laine | has | 879 | 2, 022 


The total staff represents an increase of 312 over the figure of the 
same date a year before; there was an increase of 177 in : the group 
listed as professional under item A. Since the date of the table there 
have been further increases. This increase in the staff is part of the 
program for reducing the backlog. 

The personnel listed as professional under item A of the table are 
the patent examiners, including heads of divisions and a few super- 

visory examiners. Engineering or scientific training is required for 
the positions and the incumbents are graduate engineers or scientists 
or the equivalent. In the intermediate grades of the positions, a large 
proportion also have law degrees, and in the upper grades they all 
have law degrees. The patent interference examiners included in 
items C, E have both engineering and law degrees. 

The professional group under item B are Presidential appointees 
who by statute are required to be “persons of competent legal knowl- 
edge and scientific ability.” By custom extending over 75 years they 
are selected from the higher grades of the examiners mentioned in the 
preceding paragraph. 

The professional group under item D are the trademark examiners. 
These are required to have collegiate training or the equivalent, with 
“emphasis on ec onomics, and a few have the same educational training 
as patent examiners. In the upper grades they also have law degrees. 

95899—57— pt. 2——_10 
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The trademark appeals (item F) are handled by an assistant com- 
missioner, the second professional employee is a trademark examiner 
detailed to act as a law clerk. 

The category “Not included in the above” includes the Commissioner, 
an assistant commissioner, and the solicitor (General Counsel) and 
his staff (six professional persons having the training of patent exam- 
iners and who are also lawyers). The remaining professional em- 
ployees are classification examiners. 

The “Other” column includes secretarial, clerical, and other non- 
professional positions. 


VI. Untrormiry or ADMINISTRATIVE PROCEDURE 


1 and 2. As to rulemaking procedure, since the outlines specified in 
the Administrative Procedure Act are followed, it can be stated that 
to this extent the procedure is uniform with those of other agencies. 

With respect to the adjudication functions listed in part II, ques- 
tion 1, no particular attempt has been made to conform the procedure 
with those of other agencies, since each of these types of cases is spe- 
cialized to particular subject matter. With respect to the minor group 
of cases relating to suspension and exclusion from practice, the pro- 
cedure has been ‘sought to be made uniform with that of other agencies 
to the extent that the adjudication requirements of the Administrative 
Procedure Act are generally followed. 

3. The procedure relating to the examination of applications for 
patents and for the registration of trademarks are expressly set forth 
in the statutes in broad outline; with respect to patents see in par- 
ticular title 35, United States Code, chapters 11 to 14, and with respect 
to trademarks see title 15 ), United States Code, sections 12, 20, and 21. 
The rules of the Patent Office inter pret and apply and to the extent 
necessary amplify this procedure. The provisions of these statutes 
obviously apply only to the special subject matter handled by the 

Patent Office. "With respect to the contested cases, namely, the patent 
interferences and the trademark oppositions, cancellations, and so 
forth, very few details of the procedure are specified in the statutes, 
and the regulations of the Patent Office are more extensive than in the 
other cases. 


VIL. Routes ror Apmisston To Practice, Etc. 


1. A separation is made in the rules for admission to practice and 
for representation between patent cases and trademark cases. 

In patent cases the rules relating to admission to practice are title 37, 
Code of Federal Regulations, sections 1.341 to 1.348, and sections 1.31 
to 1.36 relate to representation. The statute in title 35, United States 
Code, sections 31 and 32 (these sections apply to all pr actices in the 
Patent Office, including trademark cases as well as patent cases), gives 
the Commissioner of Patents specific authority to prescribe regula- 
tions governing the recognition and conduct of persons representing 
applicants or other parties before the Patent Office, and to suspend 
or exclude from practice. 

In patent cases a register of attorneys and a register of agents is 
kept by the Patent Office. A person who desires to be recognized to 
practice before the Office in patent cases must be admitted to practice 
and have his name entered on the registers. Paragraph (c) of rule 
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1.341 requires the applicant to apply to the Commissioner in writing 
on a prescribed form which is supplied and to furnish certain infor- 
mation concerning himself, his background, and his pier ie train- 
ing. In view of the fact that the subject matter handled involves an 
understanding of engineering and science, some knowledge in these 
fields is required. Those applicants who are considered eligible are 
then permitted to take an examination which deals with technical 
problems of patent practice. 

Persons wha are not members of the bar, as well as attorneys at 
law, may be admitted to practice. The former are referred to as 
agents in the rules (except for a small number registered before 
1938) and the latter are referred to as attorneys. 

An applicant for a patent or a party to another proceeding may 
represent himself but he may be represented by a registered attorney 
or agent. A written power of attorney is required in each case and 
when an attorney or agent has been appointed correspondence is held 
with him. 

With respect to trademark cases, any attorney at law is recognized 
to practice before the Patent Office without any further qualifica- 
tions and without being registered in the Patent Office. In this field 
the practice of the Patent Office corresponds to that of most other 
agencies since technical (engineering or scientific) training is not 
required in trademark work. Representation of others by nonlawyers 
in trademark proceedings before the Patent Office is not permitted ac- 
cording to the rules except for that group of nonlawyers which had 
been recognized to practice before January 1, 1957, under prior rules, 
The rules relating to practice and representation in trademark cases 
are title 37, Code of Federal Regulations, sections 2.11 to 2.19. 

2. General rules for the avoidance of conflicts of interest for officers 
and employees of the Department as a whole are promulgated by the 
Secretary of Commerce (Department of Commerce, Department Or- 
der No. 77). The Commissioner has amplified and applied these 
rules to the Patent Office in Commissioner’s Administrative Order 
No. 50, February 10, 1956, headed “Conflict of Interest and Private 
Business Activities of Officers and Employees.” These administra- 
tive orders summarize the relevant statutory provisions, set forth the 
general policy of the Department and of the Patent Office, set forth 
regulatory limitations with, in the case of the Patent Office order, 
some specific provisions relating to Patent. Office employees, and de- 
tail how the policies are to be administered. 

By statute, title 35, United States Code, section 4, officers and em- 
ployees of the Patent Office are incapable, during the period of their 
employment and for 1 year thereafter, of applying for a patent and 
of acquiring, directly or indirectly, except by inheritance or bequest, 
any patent or any right or interest in any patent, issued or to be issued 
by the Office. Under the regulations an officer or employee of the 
Patent Office is prohibited from engaging in any private activity in 
connection with any matters which would come before the Office for 
adjudication. 

With respect to former employees of the Patent Office, the Patent 
Office regulations (37 C. F. R. 1.341 (g)) prohibit former examiners 
from prosecuting, or aiding in any manner in the prosecution of, 
applications for patent before the Office in the following cases: First, 
all applications pending in any examining division in which the exam- 
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mer served, on the date he left said division, this prohibition is inde- 
pendent of ‘whether he had any connection with such applications and 
is without time limitation; second, any application for patent filed 
within 2 years after the date he left a division in which he served and 
assigned to such division. Other classes of inventions or divisions of 
the Office may be included in the prohibition in a particular case. 
The Commissioner may, however, specifically authorize the conduct- 
ing of a particular case by such former examiner. 

3 and 4. With respect to the subject matter of question 1, no attempt 
has been made to make the rules for admission to practice in patent 

vases uniform with those of other agencies since these rules have 
evolved to fit the particular needs of the Patent Office in connection 
with technical subject matter. With respect to admission to practice 
in trademark cases, the rules have been made uniform with those of 
most other agencies; since it is provided that any attorney at law is 
recognized without any further requirements for admission no par- 
ticular problems have been encountered. 

With respect to the subject matter of question 2, regulations appli- 
cable to the Patent Office have been prescribed by the Department. 
Particular details jn the Patent Office implementation are perhaps 
more strict than the practice of other agencies. 


VILL. Exemprions From toe ADMINISTRATIVE Procepure Acr 


land 2. The adjudication sections of the Administrative Procedure 
Act are not applicable to the major work of the Patent Office for two 
separate reasons. Section 5 is only applicable in cases of adjudication 
“required by statute to be aeteiniaane on the record after opportunity 
for an agency hearing.” As pointed out in part II, question 13, such 

requirement does not exist for the major work of ‘the Patent Office. 

The opening sentence of section 5 also excludes “any matter subject to 
a subsequent trial of the law and the facts de novo in any court.” As 
indicated in part IT, question 11, the adjudications of the Patent Office 
in patent and trademark cases are subject to a trial de novo in a 
Federal district court. In addition, the legislative history of the 
Administrative Procedure Act indicates in terms that “the work of 
the Patent Office (since judicial proceedings may be brought to try 
out the right to a patent)” is exempted (S. Doc. 248, 79th Cong., Ad- 
ministrative Procedure Act, Legislative History, p. 22). 

The actions for suspension or exclusion from practice, which are 
infrequent, are, however, considered subject to the adjudication pro- 
visions of the Administrative Procedure Act. 

The judicial review section of the Administrative Procedure Act is 
in terms applicable to the Patent Office but since the statutes provide 
special statutory review proceedings, the requirements of the act are 
complied with. The courts in the past have recognized and applied 
a review of some decisions of the Patent Office, not falling within the 
scope of the special review proceedings, by mandamus or an action 
in the nature of mandamus; the review section of the Administrative 
Procedure Act is considered as merely continuing this type of review 
when applicable. 

The rulemaking section of the Administrative Procedure Act in 
terms does not apply to rules of procedure and practice which include 
most of the Patent Office rules. 
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IX. Courr Decistons Arrectine Agency Funcrions 


As has been indicated in the previous questions, decisions of the 
Patent Office are reviewable by the courts in two different ways. The 
appeals to the Court of Customs and Patent Appeals in recent years 
average over 80 appeals per year. The civil actions filed against the 
Commissioner to review decisions of the Patent Office by a trial de 
novo in recent years have also averaged over 80 suits per year. In 
addition to these there are large numbers of suits in the courts between 
seve parties on patent and trademark matters. In view of the 
arge number of decisions in the field of patents and trademarks, 
only some published decisions of recent years which were directly 
concerned with procedural matters in the Patent Office and with mat- 
ters relating to the authority of the Patent Office are summarized in 
the following. 

Kingsland, Commissioner of Patents v. Dorsey (U. S. Sup. Co., 
1949, 338 U. S. 318): This is a statutory proceeding under title 35, 
United States Code, section 32 (then 35 U.S. C. 11) to review a dis- 
barment decision of the Patent Office. The District Court of the 
District of Columbia sustained the action of the Patent Office (69 
F. Supp. 788) and was reversed by the court of appeals (173 F. (2d) 
405), but the Supreme Court reversed the court of appeals. The 
decision is of importance in its affirmation of the authority of the 
Commissioner wie the statute. 

Marzall, Commissioner of Patents vy. Libby, McNeill & Libby 
(Court of Appeals, District of Columbia, 1951, 188 F. (2d) 1013) : 
The Patent Office refused to accept the filing of a notice of opposition 
to the registration of a trademark and refused to institute the pro- 
ceeding, on the ground that the statutory fee had not been paid 
within the permitted time. The party brought suit for a manda- 
tory injunction to allow the opposition proceeding to go forward. 
The court considered both the statute and the rules of the Patent 
Office and held that the fee had been paid in time. 

As suggested by the court, the particular rule involved was amended 
to clarify it, within a short time after the decision. 

Cupples v. Marzall, Commissioner of Patents (Dist. Ct., Dist. of 
Col., 1952, 92 U. S. P. A. 169): Plaintiff applied for admission to 
practice before the Patent Office but failed to ap the examination. 
At his request the papers were reviewed by the Commissioner but 
the original decision was adhered to. Plaintiff then brought a dual 
action, (1) for mandamus to compel the Commissioner to admit him 
to practice and (2) for review under the predecessor of title 35, 
United States Code, section 32. The first was dismissed in view of 
the existence of the statutory review and the second was considered. 

The court found the rule of the Patent Office reasonable and valid, 
that the officials of the Patent Office acted fairly and without dis- 
crimination pursuant to a uniform standard and the denial of admis- 
sion to practice was not disturbed. 

Minnesota Mining & Mfg. Co. v. Tarrant Mfg. Co. (Court of 
Customs and Patent Appeals, 1955, 219 F. (2d) 716): This was a 
statutory appeal from the decision of the Patent Office in a trademark 
opposition. The final decision of the Office had been made by an ex- 
aminer in chief (member of the Board of Appeals) to whom authority 
to exercise this function had been delegated under Reorganization 
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Plan 5 of 1950 (64 Stat. 1263). The delegation of final authority 
was questioned by the appellant but was held proper by the court.. 

Holmgren v. Watson, Commissioner of Patents (Dist. Ct., Dist. of 
Col., 1956, 110 U. S. P. Q. 174) : On August 15, 1955, the Patent Office 
rule was changed to exclude nonlawyers from practicing before it in 
trademark cases. The changed rule provided that nonlawyers who 
had been recognized under the prior rules and who had in fact prac- 
ticed in connection with trademark cases filed since July 5, 1947 (this 
was the date a completely new Trademark Act came into force) would 
be recognized to continue practice in trademark cases provided that a 
statement requesting such continuation were filed before December 
31,1955. Plaintiff neither filed this statement nor showed that he had 
engaged i in any trademark practice but filed an action for declaratory 
judgment as to his right to practice before the Patent Office in trade- 
mark cases. The court without opinion held the rule invalid insofar 
as it attempted “to take away the right to practice in trademark cases 
that plaintiff enjoyed under prior t trademark rules.” 

This action of the court was accepted by the Patent Office and 
followed; the rule (37 C. F. R. 2.12) was specifically amended in 
November 1956. 

Bruns v. Watson, Commissioner of. Patents (Dist. Ct., at beh < Col., 
1956, 109 U. S. P. Q. 8; affirmed 239 F. (2d) 948, 111 U.S. P. Q. 325): 
This was a statutor y action under title 35, United States C ode, section 
145, to review a decision of the Board of Appeals of the Patent Office. 
The examiner had rejected 1 claim in plaintiff’s application for patent 
and had allowed 2 claims. Plaintiff appealed to the Board of Appeals 
from the rejection. The Board in its decision affirmed the rejection 
of the examiner and at the same time also rejected the claims which 
had been allowed by the examiner. The court held that the Board's 
authority under title 35, United States Code, section 7, did not extend 
to the review of favorable decisions of examiners and that the rule 

37 C. F. R. 1.196) could not be interpreted to confer such authority. 
(The proper procedure would have been to refer the case back to the 
examiner to make the rejection.) The court indicated that the Com- 
missioner did have authority to provide for review by appropriate 
officials of favorable decisions of the examiners, by general rules. 

No change in the rule was considered necessary and the court’s inter- 
pretation was thenafter followed in situations of the kind involved, 
which however do not arise very often. However, in 1957 when some 
other changes were being made, the language of title 37, Code of 
Federal Regulations, part 196 (b), was clarified in accord with the 
decision. 


NATIONAL BUREAU OF STANDARDS 
IIL. Separation or Functions 


1. The functions of this Bureau are established by law (Public Law 
619, 8ist Cong.) : 


Sec. 4. GENERAL FUNCTIONS. .01. The basic functions of the National Bureau 
of Standards are (a) development and maintenance of the national standards 
of measurement, and the provision or means for making measurements consist- 
ent with those standards; (b) determination of physical constants and proper- 
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ties of materials; (c) development of methods for testing materials, mech- 
anisms, and structures, and the making of such tests as may be necessary, 
particularly for Government agencies; (d) cooperation in the establishment of 
standard practices incorporated in codes and specifications; (¢€) advisory serv- 
ice to Government agencies on scientific and technical problems; and (f) inven- 
tion and development of devices to serve special needs of the;Goyernment. 

.02. In carrying out these functions the Bureau is authorized.te undertake 
the activities enumerated in section 6.02 and similar activities for which 
the need may arise in the operation of Government agencies, scientific institu- 
tions and industrial enterprises. (Department Order 90 (amended), July 8, 
1955.) 

To execute these functions, National Bureau of Standards exercises 
only the usual powers—e. g., appointments, contracts, ete.—incident 
to carrying out a service program except that the Bureau has author- 
ity and responsibility (1) to establish standards for insuring’ that 
household refrigerators are manufactured with safety devices ‘en- 
abling the doors to be opened easily’ from the inside (“refrigerator 
standards”), and (2) to establish fees and other conditions for the 
rendering of services such as the calibration, testing, and the furnish- 
ing of standard samples (“service charges”). In the case of the 
former, this Bureau has no enforcement authority. In the case of the 
latter, the Bureau’s authority is only the usual authority of a service 
agency to give or withhold services and to collect fees for services 
rendered. (See pt. 1:1 (a),3 (b), and 7.) 

The only power of a special character which is conferred upon the 
National Bureau of Standards as a direct result of Executive order 
is the contracting authority under Executive Order 10210 (see I: 
l above). 

These powers are nearly all in the category of (a) executive; only 
the “refrigerator standards” and “service charges” powers fall par- 
tially in the (6) legislative (rulemaking) category. National Bu- 
reau of Standards has no powers in category (c) judicial. 

2. As indicated in part I: 1 (¢), the subject powers have been 
delegated by the Secretary of Commerce to the Bureau Director. 
Within the Bureau, the rulemaking power is not delegated below the 
Director. The application of the rules in specific cases is delegated to 
the operating level. For example, “Authority to sign certificates of 
calibrations and tests reports is delegated to section chiefs, or higher 
officials, responsible for the work, or persons acting in that capacity. 
Others have this authority only upon specific written authorization 
of the Director (National Bureau of Standards Administrative Man- 
ual, sec. 4624). 

3. The National Bureau of Standards has been assigned no formal 
investigative or prosecuting duties. Occasionally another Federal 
agency asks this Bureau for scientific findings or expert testimony in 
connection with the other agency’s investigative or prosecuting duties. 
Such participation is undertaken only upon request or approval from 
the Office of the Secretary of Commerce. 

4. Re staff participation in prosecuting duties: See No. 3. 

5. Officials of this Bureau participate personally in investigative 
proceedings and hearings of a legal nature only very rarely and when 
requested by Department officials. 

6 to 11. These questions, which pertain to power of investigation 
and adjudication, are not relevant. 
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LV. Inspection or Recorps 


This section, concerning formal filing of written submissions and 
documents, is considered to have little if any applicability to National 
Bureau of Standards. The advertising and opening of bids is, of 
course, covered by regulations generally applicable to the Government. 

National Bureau of Standards positively endeavors to make avail- 
able, especially to the scientific community, the results of its scientific 
findings as prescribed by law (31 Stat. 1450, 15 U.S. C. 76, sec. 2 (19)). 


V. WorkKLOAD AND STAFFING PATTERN 


1. In the exercise of its rulemaking powers, the Bureau has the 
following kind of workload : 

Initial development of refrigerator standards is entailing prepara- 
tion of a set of definitions, detailed technical requirements and test 
procedures (9 pages in draft) based on scientific research and develop- 
ment, wide consultation with the industry, and a public hearing of 
special interest to inventors. There is at present no backlog of this 
work. Future amendments will be based upon experience of those 
responsible for enforcement, upon new technology, and upon new 
ideas. 

Rulemaking in the service charges area involves current mainte- 
nance of some 35 Federal Register sections including some 785 sched- 
uled fees as well as other provisions. These need periodic revision, 
especially during periods of changing costs. There is generally some 
backlog in keeping up with changes but this does not impair the 
service Laiieed 

2. The major steps and time requirements for rulemaking pro- 
cedures are in the initial establishment of the rules. 

For refrigerator standards (see first par. of V for steps), the law 
allowed 1 year for developing the rules to the point of publication. 

For service charges a comprehensive revision of fee schedules was 

ublished in March 1956 and two amendments have subsequently been 
issued. Typical procedural steps are initiation of changes by the 
operating section that provides the services, approval by the National 
Bureau of Standards Associate Director for Testing, signature by the 
Director, and publication in the Federal Register. This takes any- 
where from 1 month to several depending upon the extent of the 
changes. 

3. The National Bureau of Standards has had no formal proceed- 
ings of rulemaking or adjudication in 1955-56. 

4. During the past 5 years the rulemaking procedure of the Bureau 
has remained about the same but now the new procedure for refriger- 
ator standards is being added. 

5. The staff engaged in rulemaking at the National Bureau of 
Standards is not separately organized. 

For refrigerator standards the Associate Director for Testing takes 
the lead, draws on Bureau specialists, sets up necessary research, ar- 
ranges for the temporary detail of a child psychologist, consults with 
representative manufacturers, and eventually establishes a small 
group to draft regulations. At the developmental stages, this rule- 
making probably will entail some 2 man-years of technical time and 
one-quarter man-year of clerical time. Thereafter it is estimated that 





| 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 245 


maintenance of the regulations will require perhaps 2 man-weeks of 
personnel time per year. 

For rulemaking on service charges the Associate Director for Test- 
ing also takes the lead. The maintenance of.fees and rules, involving 
intermittent attention on the part of perhaps 300 technical employees 
and 40 clerical employees throughout the Breen (aside from those 
arranging for publication), is estimated to require one-half man-year 
of peofemional personnel time (physicists, chemists, and engineers), 
one-half man-year of subprofessional time, and one-half man-year of 


clerical time. This excludes accountants whose work is mainly for 
other purposes. 


VI. Untrormiry or ADMINISTRATIVE PROCEDURE 


1. The National Bureau of Standards has sought to have its rule- 
making procedure consistent with good practice and the requirements 
of the Administrative Procedure Act. There appears to be little occa- 
sion, however, for correlating with the procedures of other agencies. 

2. Re problems of coordination: See No. 1 above. 

3. The administrative functions of National Bureau of Standards 
are set forth by law in very general terms. The administrative pro- 
cedure is not specified in substantive legislation having specific appli- 
cation to this Bureau. 


VII. Rutes ror Apmission To PRACTICE AND FOR AVOIDANCE OF 
Conruict oF INTEREST 


Not applicable to National Bureau of Standards. 


VII. Exemerions From tre ADMINISTRATIVE ProcepurRE Act 


1. No National Bureau of Standards functions have been exempt 
from the Administrative Procedure Act. Except for the requirement 
that the organization and processes be described in a general way, the 
act does not directly affect the main part of National Bureau of Stand- 
ards functions. 

2. See No. 2. 


IX. Courr Decisions Arrectinc AGENcy FuNcTIONS 


There are no major court decisions known to be of special import to 
procedural functions at National Bureau of Standards. 


APPEALS BOARD FOR DEPARTMENT OF COMMERCE 
INTRODUCTION 


As stated in answer (particularly the introduction) of Appeals 
Board to section II of the above questionnaire, it works largely under 
rules promulgated by the agencies from which appeals are taken. 
Because of the appeals nature of the Board, many of the questions 
in the remaining sections of the questionnaire are not applicable or 
have already been answered under the section II categories. 








246 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


III. Separation or FuNcTIONS 


1, Authority is vested in the Board by Department Order 106, to 
consider and decide appeals arising from the Export Control Act, 
importation of foreign excess property, and certain contract appeals. 
Practically all powers of the Board are judicial. 

2. Not applicable. 

3-11. These questions are appropriately answered at the agency 
and not the appeal level, and not applicable to the Board. 


IV. Inspection or Recorps 


1. Briefs of counsel in appeals and any other documents which may 
throw light on the appeal. 

2. Petition for appeal, pursuant to regulations of agencies from 
which appeals are taken, or by the disputes clause of contracts. 

3. Matters not classified or containing trade secrets or business 
information. 


4. Decisions in enforcement cases are published in the Federal Reg- 
ister. 


5. See 4. Any such information is ordinarily given out at the 
agency level. 

6. Do not have such cases. 

1: Toh 

8. Matters which are kept confidential by the bureau from which 
the appeal is taken. See answers of individual bureaus. 

9. Matters concerning trade secrets, confidential business informa- 
tion, in order to protect business and individual confidences. 


V. WorkKLOAD AND STAFFING PATTERN 


No backlog on rulemaking. (See introduction.) 

1. Workload is continuous and heavy, characterized by the frequent 
necessity of taking quick action on an appeal, giving considerations to 
portions of the appeals out of sequence as required by briefs and docu- 
ments submitted by the parties, at times due to requests by the Board. 

Reference : Part II, paragraph 8, 28 (c), and 30. 

2. Adjudication: Briefs of parties: submitted with appeal or up to 
18 months later. Hearings: 2 hours to 3 days. Decision: 1 day to 3 
months. 

The shortest appeal proceedings are those where appellant submits 
a comprehensive brief satisfying the Board that no information is 
missing, and the Bureau submits clearly overriding reasons completely 
satisfactory to the Board showing conclusively that the appeal should 
be denied. Such appeals are denied and generally within 1 to 3 days 
following their presentation. They are always from an adverse action 
on an export license application. 

The longest appeal procedure during 1955-56 was from denial of 
additional compensation claimed under a roadbuilding contract in 
Alaska covering several widely separated road sections and other 
matters. Due to climatic and other conditions, some affidavits, records, 
and information were difficult to obtain, resulting in much elapsed 
time (about 2 years) between receipt of appeal and hearing. Further 
information and affidavits called for at the hearing were similarly 
delayed, thereby deferring decision. 
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VI. Untrormity oF ADMINISTRATIVE PROCEDURE 


1. Have reviewed adjudication procedures of other agencies but 
find that uniformity is not desirable as an end in itself. The Board 
conducts hearings with a minimum of formality. 

2. See 1. 

3. Not applicable. 


VII. Ruxes ror ApMIssiOn TO PRACTICE AND FOR AVOIDANCE OF 
ConFruictr OF INTERESTS 


1. Any attorney or party himself may appear. See, also, rules 
of agencies from which appeals are taken. 

2. Generally, conflict problems are covered by Department order 77, 
relating to present and former employees of Department. See, also, 
rules of individual bureaus. 


3. Not applicable to Board ; and see 2. 
4. See 3. 


VIII. Exemprions From tHe ADMINISTRATIVE Procepure Act 


1. Functions of Board are exempt because agencies from which 
appeals are taken have exemptions from Administrative Procedure 
Act (Export Control Act) or because appeals involve Government 


contracts (foreign excess property, or other contracts), hearing not 
required by statute. 


‘ 


2. See 1, and answers of bureaus from which appeals are taken. 


IX. Courr Decisions Arrecringc AGENCY FUNCTIONS 


No cases involving Appeals Board decisions. 


EXECUTIVE SECRETARY OF THE FOREIGN-TRADE 
ZONES BOARD 


(Foreign-Trade Zones Act of June 18, 1934, as amended) 
III. Separation or Functions 


1. The powers of the Foreign-Trade Zones Board are set forth 
in the Foreign-Trade Zones Act, Public Law 397, 73d Congress, ap- 
proved June 18, 1934 (48 Stat. 998-1003; 19 U. S. C. 81la-81u), as 
amended by Public Law 566, 81st Congress, approved June 17, 1950. 
The Foreign-Trade Zones Board Regulations appear in title 15, Code 
of Federal Regulations, part 400. 

The Foreign-Trade Zones Act, as amended, vests certain authority 
and responsibility in the Foreign-Trade Zones Board and certain 
related but separate authority and responsibility in the Secretary of 
the Treasury. In general, the Board has to do with the establish- 
ment, maintenance, and administration of zones; and the Secretary of 
the Treasury has to do with the protection of the revenue properly to 
be derived from goods involved in zone operations, inalellion the 
determination of such means of identification as are necessary for that 
purpose. That division of functions is reflected insofar as possible in 
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separate regulations; and in a few instances where the functions over- 
lap, agreement has been reached by Board and Treasury representa- 
tives on identical regulations to be promulgated by each. 

(a) Executive (administrative) powers: The act establishes the 
Foreign-Trade Zones Board “to carry out the provisions of the act” 
(sec. 1 (b)). The Board’s powers relate to its primary authority to 
grant to public and private corporations the privilege of establishing 
operating and maintaining foreign-trade zones in or adjacent to ports 
of entry under the jurisdiction of the United States (sec. 2 (a)); and 
to supervise the operation of such zones. When established, zones 
operate as public utilities under the act (sec. 14). 

In its supervision of zones, the Board is authorized, among other 
things, to— 

Approves rates and charges for services or privileges within a 
zone, and related regulations, issued by zone grantees, and to 
assure uniform treatment under like conditions to users of the 
zone or to merchandise within the zone, subject to such treaties 
or commercial conventions in force at the time (sec. 14; see sec. 
3, art. 10, sec. 400.1000 et seq.) ; 

Approve permits issued by a grantee for conduct of retail trade 
within a zone by third persons (sec. 15 (d) ) ; 

Require the submission annually and at such other times as the 
Board may prescribe of reports containing full statements of the 
operations, receipts and expenditures, and such other information as 
the Board may require (sec. 16 (b); regulations, sec. 400.1002) ; 

Inspect and examine at such times as the Board may deem advisable 
the premises, operations, or accounts of the zone grantee (sec. 14) ; 

In general, perform such other duties as may be necessary to admin- 
ister the provisions of the act (sec. 1 (b) ). 

The Board is also authorized to cooperate with other Government 
departments or other Federal agencies, including the United States 
Customs Service, lhiaving jurisdiction in or adjacent to ports of entry; 
and with State and local authorities in the exercise of their police, 
sanitary, and other powers in connection with a zone (sec. 10; regula- 
tions, sec. 400.201). 

As indicated above, the act vests in the Secretary of the Treasury 
certain responsibility and functions relating to zone operations (secs. 
8, 3,4, 5, 15 (b)). 

The Board is required to make periodic reports to the Congress 
(sec. 16 (c)). 

(b) Legislative (rulemaking) —In connection with its authority to 
make grants of privilege to establish, operate, and maintain foreign- 
trade zones, and to supervise such zones, the Board is authorized to 
prescribe such rules and regulations as may be necessary to carry out 
the act (not inconsistent with the provisions of the act or the rules 
and regulations of the Secretary of the Treasury made thereunder) 
(sec. 8). 

The Board is authorized to prescribe rules and regulations regard- 
ing employees and other persons entering and leaving the zone (sec. 
15 (b)). 

The act also provides that the Board shall prescribe the form and 
manner of keeping the accounts of each zone (sec. 16 (a) ): and re- 
quires each grantee to submit to the Board annually and at other times 
as the Board may prescribe reports containing a full statement of 
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opneatianm, receipts and expenditures, and such other information as 
the Board may require (sec. 16 (b)). 

The act also provides that the grantee of a zone may, with the 
approval of the Tack, and under reasonable and uniform regulations 
for like conditions and circumstances to be prescribed by it, permit 
the erection of buildings and other structures within a zone by persons 
other than grantees for their particular requirements (sec. 13). 

(ce) Judicial (case adjudication) powers.—Insofar as the function 
may be regarded as adjudication rather than rulemaking, the Board’s 
primary authority is to grant to public and private corporations 
(as defined and described in the act) the privilege of establishing, 
operating, and maintaining foreign-trade zones. Such grants are 
imade upon application as provided for in the act and subject to the 
conditions and restrictions of the act and of the rules and regula- 
tions thereunder (secs. 2 (a), 7). The act provides that the Board 
shall inake the grant if the Board finds that the proposed plans and 
location are suitable for the accomplishment of the purpose of a zone 
and that the proposed facilities and appurtenances are sufficient 


(sec. «) 

The Board has authority to declare the grant null and void, on a 
proper showing of negligence before the Board, should the grantee 
fail to begin construction, diligently to carry construction to comple- 
tion and to set up and commence operation of the zone with zeal and 
ability within the time stated in the grant (regulations, sec. 400.700). 
The Board also has authority to approve expansion (regulations, sec. 
400.607) or other modification of an established zone and to authorize 
its closing, upon request of the grantee. The above authority is based 
on the Board’s overall authority to carry out the provisions of the 
act (sec. 1 (b)), and is implied from the authority to make grants for 
establishment, operation, and maintenance of zones (sec. 7). 

The Board is also authorized to revoke the grant of a foreign-trade 
zone privilege of any corporation, after due notice and public hear- 
ing, for repeated willful violations of provisions of the act by the 
grantee (sec. 18). The act further provides that in case of a violation 
of the act, or any regulation thereunder, by the zone grantee, any 
officer, agent, or employee thereof responsible for or permitting the 
violation shall be subject to a fine of not more than $1,000, for each 
offense (sec. 19). 

Under the regulations, granting or denial of permission to manipu- 
late, manufacture, or exhibit merchandise, in a foreign-trade zone 
is relegated in the first instance, to the district United States col- 
lector of customs, as representatives of the Board. The denial of the 
application may be appealed to the Board by the applicant, the grantee, 
or the operator of the zone. In its decision, the Board is guided by 
determinations of the Secretary of the Treasury respecting any reve- 
nue-protection considerations involved in such an application. (See 
regulations, sec. 400.803. ) 

The act also provides that merchandise taken into a foreign-trade 
zone from customs territory (i. e., United States territory outside 
the zone) for the sole purpose of exportation, destruction, or storage 
may not be returned to customs territory for domestic consumption 
except where the Board deems such return to be in the public interest 
(sec. 3, fourth proviso). 
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The Board is also authorized to order (at any time) the exclusion 
from a zone of any goods or process of treatment that in its judgment 
is detrimental to the public interest, health, or safety (sec. 15 (c) of 
act). 

2. The Foreign-Trade Zones Board, as shown in the regulations 
issued by the Board, has established a Committee of Alternates. Each 
Board member designates his alternate. 'The Committee has been del- 
egated authority to review and prepare all matters for presentation 
to the Board, to hold hearings and rehearings as may be directed by 
the Board’s Chairman, and to perform all other duties designated by 
the Board except such as are specifically imposed by law on the Board. 

The Board has also designated and delegated to an executive secre- 
tary authority to arrange Board meetings, to keep minutes of the 
Board’s deliberations, to direct the execution of Board orders, to 
initiate recommendations to the Board for uniform procedures and 
practices in the zones, to make periodic inspections of zones, and to 
perform such other duties as are required under article 13 (Rules of 
Procedure and Practice) of the regulations—including the appoint- 
ment of an examiners committee to conduct investigations and also 
hold hearings and take evidence upon applications received from in- 
terested parties. The regulations further provide that the executive 
secretary shall perform such other duties as the Board may direct. 
(See Board regulations, art. 13, secs. 400.1300 et seq.) 

The composition of, and procedures under which, the examiners 
committee conducts investigations and hearings are set forth in the 
regulations. The findings of the examiners committee are reported 
to the Board. If the report is unfavorable, the Board may, upon 
request, permit submission of further evidence and also authorize fur- 
ther hearings to be held before the Committee of Alternates. The 
Board considers and takes action on the application in the light of 
this record, including the recommendations of the committees. 

General supervision of construction of the zone is delegated to the 
Secretary of the Army and Chief of Engineers. Actual supervision 
is delegated to the district engineer, who is also authorized to enforce 
compliance with the terms of the Board’s grant to an applicant to 
establish a foreign-trade zone (regulations, sec. 400.1314). 

By the Board regulations, the district collector of customs in whose 
district a zone is located is placed in local charge of the zone as the 
resident representative of the Board (regulations, sec. 400.1000). 

3. Investigative and prosecuting duties —The Foreign-Trade Zones 
Board has, of course, in the first instance, authority to investigate 
matters relating to applications made to the Board for the grant of 
the privilege of establishing, operating, and maintaining foreign-trade 
zones. Under the several provisions of the act, as the Board regu- 
lations recognize, any matter connected with the operation, mainte- 
nance, or administration of zones may be the subject of investigation. 

As above indicated, the act provides for disciplinary action, in 
certain situations. In the event of repeated willful violations of any 
provisions of the act by the zone grantee, the Board may revoke the 
grant to operate and maintain the zone, after notice to the grantee 
and affording it opportunity to be heard (sec. 18 (a)). The act also 

rovides that in case of a violation of the act, or any regulations 
issued thereunder, by the grantee, any officer, agent, or employee 
thereof responsible for or permitting any such violation shall be 
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subject to a fine of not more than $1,000. Each day during which a 
violation continues is made a separate offense by the act (sec. 19). 

4. With respect to participation or advice in decision making by 
officers and employees engaged in investigative and prosecuting duties, 
no proceedings have been brought under the act for revocation of 
grants, or for imposition of fines. Proceedings before the Board, as 
a matter of experience, do not involve disciplinary actions. In con- 
nection with other applications, petitions, or other requests, officers 
and employees may be designated as examiners or an examiners com- 
mittee to make an examination into all phases of the application, 
petition, or request, and are authorized to hold public hearings and 
take evidence. The examiners submit a a report and recommenda- 
tions. Where a report is unfavorable, hearing for taking of further 
evidence may be held before the committee of alternates. Except for 
their report and recommendations, the examiners do not participate 
or advise in appeals or the final decision of the Board. The report 
and recommendations of the examiners and the committee of alternates 
provide the basis for the final decision of the Board. In less formal 
sroceedings, the application or petition may be considered directly 
be the committee of alternates, in which event final decision of the 
Board is made on the basis of documents and the recommendations 
of the committee of alternates. 

5. Chief executive officials (i. e., the Board members) do not partici- 
pate in initiating or conducting investigation, preparing cases for 
prosecution, or in preliminary consultation and conference, or partici- 
pate in formal or informal hearings. Under the procedure and prac- 
tice prescribed by the Board regulations (art. 13, sec. 400.1300 et seq. ) 
the procedural steps are conducted by the executive secretary, ex- 
aminers, and examiners committee, and the committee of alternates, 
as required, under the general direction of the Board, and findings 
and recommendations are ultimately submitted to the Foreign-Trade 
Zones Board for final action. 

6. As above indicated, it has been the uniform policy of the Board 
not to participate in the investigative or prosecuting stage; and it 
has not been deemed necessary to institute proceedings to revoke a 
grant of the privilege to establish, operate, and maintain a zone, or to 
impose fines for violations. 

7 (a)—(e). The members of the Foreign-Trade Zones Board review 
and act upon findings and recommendations of an examiner or exam- 
iners committee and its Committee of Alternates. 

There is no additional independent review staff or other advisory 
groups which give advice or services to the Board. Individual mem- 
bers of the Board as well as committee members may utilize the 
services of the executive secretary, legal officers, and other officers 
within their respective departments (who have not participated in the 
investigation or formulation of the initial decision), if they deem 
such assistance necessary for specific purposes in their consideration 
of the facts and issues. The general authority for assistance is the 
Board’s overall statutory duty “to carry out the provisions of the 
act” (see. 1 (b)). 

8. As to matters which the Board is authorized by law to dispose of 
on an ex parte basis —The Board is authorized to grant corporations 
the privilege of establishing, operating, and maintaining foreign-trade 
zones, “upon application as hereinafter provided” (act, sec. 2 (a)). 
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The items of information required to be shown in the application are 
set forth in section 6 (a), including “such other information as the 
Board may require.” The act does not expressly provide for a hear- 
ing in respect to such applications, nor does it expressly provide for 
notice and hearing in respect to other Board functions and actions, 
except in Board proceedings to revoke the grant of the privilege to 
operate and maintain a zone because of violations. (See answers to 
questions 1 (c) and 3 above.) 

It has been the policy, however, to give notice and afford hearing in 
connection with applications for establishment of a zone, amendments 
of the Board’s rules and regulations, and other matters before the 
Board where deemed appropriate. Thus, the Board regulations pro- 
vide that, “In its discretion, and upon its own motion or upon the 
motion of any interested party, the Board may give an opportunity to, 
or require, any party to any proceedings before the Board to present 
documentary or other written or oral evidence bearing upon any ap- 
plication, declaration, protest, petition, or complaint made to the 
Board. The Board may order that hearings be held for the purpose 
of taking testimony or receiving records not under the control of a 
party to “proceedings before the “Board, or for the purpose of taking 
testimony or producing records in connection with the establishment, 
oper ation, or maintenance of a zone, or with the conduct of any investi- 
gations appropriate to the administration of the act” (sec. 400.1315). 

9. The Board regulations provide with respect to procedure at hear- 

ings that— 
The presiding officer will impress upon all interested parties and will also 
specifically state at the commencement of the proceedings: * * * fourth, that 
later ex parte evidence and arguments are not desired by the Board unless it is 
clearly shown that the matter is new and material and that there are good reasons 
why it could not be presented at the hearing (sec. 400.1318 (c) ). 

Furthermore, where it is alleged by any person that more evidence 
exists which could not be properly prepared in time for the hearing, 
the presiding officer, will at his discretion, either adjourn the hearing 
for a reasonable period, or may delay transmitting his report until 
after the receipt of such caihaame and the expiration of a reasonable 
period for its examination by other interested persons. If no further 
hearing is held, the presiding officer should reauire that any additional 
evidence be submitted in writing and that the party submitting it 
should be required to service a copy thereof on such other parties in 
interest as appeared at the hearing and to furnish proof of such serv- 
ice for the record (regulations, sec. 400.1319). 

10. With carer to the provision that title 5, United States Code, 
section 1004 (c) shall not be applicable “in any manner to the agency 
or any member or members of the body comprising the agency.” The 
only situation for which the Foreign-Trade Zones Act expressly pro- 
vides, in substance, that an adjudication shall be determined on a ree- 
ord after opportunity for an agency hearing relates to revocation of 
the grant of the privilege to establish, operate, and maintain a for- 
eign-trade zone. 

Section 18, subsection (a) provides that in the event of repeated 
willful violations of any of the provisions of the act by the grantee, 
“the Board may revoke the grant after 4 months’ notice to the grantee 
and affording it an opportunity to be heard. The testimony taken 
before the Board shall be reduced to writing and filed in the records of 
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the Board, together with the decision reached thereon.” Subsection 
(b) provides that in the conduct of any such proceeding the Board 
may compel the attendance of witnesses and the giving of testimony 
and the production of documentary evidence, and for such purpose 
may invoke the aid of the United States district courts. Subsection 
(c) provides that the grantee may appeal to the United States circuit 
court of appeals from a Board order revoking the grant, and pre- 
scribes the time and manner of appeal, the record on appeal, and pro- 
vides for stay of the Board’s order pending disposition of the appeal 
by the court. As above indicated, there have not been any such pro- 
ceedings. 

With respect to other proceedings, formal and informal, before the 
Board, the Board members do not themselves actively participate in 
or actively direct the investigation of adjudicatory cases. In such 
other proceedings or matters, where hearings are held, the presiding 
officer or committee holding the hearing make recommended deci- 
sions; and do not consult any person or party on any fact im issue, 
unless upon notice and opportunity for all parties to participate (see 
answer to question 9 above) ; nor is such presiding officer or commit- 
tee responsible to or subject to the supervision or direction of any 
oflicer or employee engaged in the performance of investigative or 
prosecuting functions. 

No officer or employee engaged in the performance of investigative 
or prosecuting functions in a case or in a factually related case, partici- 
pates or advises in a decision, recommended decision or agency review 
pursuant to section 1007 of title 5, United States Code, except as wit- 
ness or counsel in proceedings. 

11. The final adjudicating official is the Foreign-Trade Zones Board. 
The complete record of all proceedings, formal and informal, is avail- 
able to the Board members. No separate précis of the views of oppos- 
ing parties and of investigating and trial staff is made except such 
as may be contained in documents filed by interested parties and in 


reports, conclusions, and recommendations of examiners, and the com- 
mittee of alternates. 


LV. Inspection or Recorps 


1. The main categories of written submissions voluntarily filed with 
the Board are applications for grants to establish, operate, and main- 
tain a zone; applications for modification of the grant; applications to 
release merchandise from a zone to United States customs territory; 
and requests by interested persons and groups for information in the 
nature of interpretation of the act and regulations. 

2. The main categories of documents or reports required to be filed 
with the Board are written applications, containing specified informa- 
tion, if it is desired to obtain a grant to establish, operate, and main- 
tain a zone (act, secs. 2 (a), 6 (a)); periodic reports by the grantee 
of each zone (annually and at such other times as the Board may pre- 
scribe) containing a full statement of all the operations, receipts, and 
expenditures in connection with the operation of the zone (act, sec. 
16 (b)); the schedules of rates and charges of a grantee for use of 
facilities and services within a zone (regulations, sec. 400.1003 (b)) ; 


and the zone grantee’s own rules, regulations, and practices for opera- 
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tion of the zone, subject to the disapproval of the Board (regulations, 
sec. 400.1001. These rules, and so forth, must be filed befor e beginning 
operation of the zone. Section 14 of the act provides that each zone 
shall be operated as a public utility; and that all rates and charges 
shall be fair and reasonable, and provides for uniform treatment under 
like conditions to all who may apply for use of the zone and its 
facilities. ) 

The use of certain zone forms is required in making applications to 
the district collector of customs or zone grantee involving the status, 
admission and movement of merchandise into and out of a zone and 
certain merchandising operations within a zone (regulations, sec. 
400.800). 

3. Matters filed by persons available for public inspection: Formal 
applications and supporting exhibits filed with the Board in con- 
nection with proposed zones may be examined upon application by 
interested parties properly and directly concerned. The regulations 
provide the names of applicants, general description of projects and 
maps relating to applications for grants to establish a zone are availa- 
ble for gener al public information. Other information concerning ap- 
plie ations is not routinely made public except upon a showing satis- 
factory to the Board of the public necessity or desirability therefor, 
or with the consent of the applicant. At public hearings upon any 
application, the Board may require the presentation of such informa- 
tion respecting the application as in its judgment the proper conduct 
of the hearings or the public interest requires (regulations, sec. 
400.605). 

Transcripts of the proceedings of public hearings held in connection 
with the investigation of applications for grants to establish zones 
and of other hearings of the Board relating to the operation and 
administration of zones, may be obtained by persons properly and 
directly concerned. 

Copies of the regulations issued by each zone grantee (or such ex- 
tracts of such regulations as the Board may designate) are required 
to be posted in a conspicuous place within the zone (regulations, sec. 
400.1001). In addition, schedules of each zone grantee containing 
the rates and charges for all services or privileges within the zone 
must be posted within the zone and the general offices of the grantee, 
in such a manner that they will be accessible to the general public, and 
can be conveniently inspected. The Board regulations further pro- 
vide that requests from the public for copies of effective schedules 
should be complied with to every reasonable degree (sec. 400.1003 (b), 
400.1009 (d)). 

4. In the case of applications for a grant to establish, operate, and 
maintain a zone, the general practice is that public notice of a public 
hearing on the application is given in the name of the examiners 
committee. The notice is published in the Federal Register. The 
notice states, among other things, the subject of the hearing and also 
that the general plans showing the location of the project may be 
examined by the public. The notice is addressed to whom it may 
concern and usually also states, that interested persons are requested 
to communicate the contents of the notice to any persons known.to be 
interested in the matter who, not being known to the examiners com- 
mittee, do not receive a copy of the notice. 
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Copies of notice are also distributed to field offices of the Depart- 
ment of Commerce for public inspection, and for further distribution 
to persons interested in foreign trade and to Government agencies. 
The notice is also mailed to local chambers of commerce, district col- 
lectors of customs, to local field offices of the United States Corps of 
Engineers. The notice is also mailed to national trade and transpor- 
tation publications interested in foreign trade, to local newspapers 
and other known interested persons and groups. 

Regarding proposed changes in the Beane: regulations which are 
of interest to third persons, the general practice is to give notice of 
such proposals by publication in the Federal Register, by posting of a 
notice at the various foreign-trade zones, and to give actual notice to 
persons who may be directly affected thereby (such as, zone grantees- 
operators) and to furnish copies of the notice for other appropriate 
publication and circulation. 

5. General information concerning the establishment, operation, and 
administration of foreign-trade zones, copies of the law, the rules and 
regulations, annual reports to the Congress, and general information 
may be obtained from the Office of the Executive Secretary and is also 
available there for examination. Such documents are also available 
for public inspection in the field offices of the Department of Com- 
merce. Copies of the Board’s regulations are also available at various 
public libraries, offices of collec tors of customs, Treasury Department, 

various field offices of the United States Corps of Engineers, and at 
selected foreign service posts. 

6. See answers to questions 3,4, and 5 above. 

The Board regulations also provide that where it is deemed ad- 
visable to hold a local hearing, notice of such hearing, including the 
subject to be considered, should be sent to all interested ‘parties in time 
for them to be present in person or to be represented at the hearing, 
and a copy of the notice should be furnished local newspapers (sec. 
400.1817). 

The vote taken on actions by the Board is not routinely made 
av ailable for public inspection. 

8. The general policy with respect to formal applications filed with 
the Board in connection with proposed zones is that certain items of 
information are made available for general public information; and 
that the contents of such formal applications and supporting exhibits 
are made available to interested parties properly and directly con- 
cerned. (The Board regulations, sec. 600.605, provide that other in- 
formation concerning such applications—which is not made available 
for general public information—will not be made public except upon a 
showing satisfactory to the Board of the public necessity or desirabil- 
ity therefor, or with the consent of the applicant.) In addition, as 
may be determined by the Board, certain matters of official record may 
be considered “confidential for good cause found” and upon that 
premise the Board may decline to make them available for inspection 
or otherwise. (See Foreign-Trade Zones Board, 11 F. R., Sept. 11, 
1946, pt. II, sec. 3, p. 177A—-581; see also answer to question 3 above.) 

There are no specific categories of documents which the Board 
has specifically determined should not be available for public inspec- 
tion, except as indicated in its regulations and earlier published state- 
ment (see answer to question 8 above). The authority for withhold- 
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ing documents or information is inherent in the Board’s underlying 
statutory power “to carry out the provisions of this act” (sec. 1 (b)). 


V. WorKLOAD AND STAFFING PATTERN 


1. The workload and backlog of the Board, with respect to its rule- 
making and adjudication powers, depend, in general, ie the num- 
ber of zones in operation In any given period “and the level and kind 
of commodity operations and activities within the zone, and move- 
ment of merchandise into and from zones. There was virtually no 
backlog as of October 1, 1956. (See answer to question 30 in pt. I 
a e. ) 

Adjudication —Typically, proceedings before the Board are not 
of an adv ersary or prosecution kind. The agency does not appear as 
a party, nor are the proceedings usually between private parties in 
opposition to each other. Proc eedings—-which may be also regarded 
as adjudication are typically requests by single parties—interested 
business firms or individual zone grantees (operators) for some spe- 
cific relief or action by the Board. The major steps are the filing of 
an application (request, petition, etc.) for relief, and supporting 
data; examination and analysis of the petition by an examiner (usu- 
ally a staff member in the Office of the Executive Secretary) to ascer- 
tain whether the petition contains the information needed from the 
applicant in order to give consideration to the request; and the appli- 

cant may be requested to furnish additional information. Where it 

appears that the matter can be considered upon the written submis- 
sion (i. e., without appointment of an examiners’ committee and hold- 
ing of a hearing) and the applicant does not request a hearing, the 
matter is referred to the Board’s committee of alternates for con- 
sideration and recommended action. Final action is taken by the 
Board after consideration of the committee of alternates recommen- 
dations. In most instances, these matters are decided upon written 
submissions, with no oral hearing. 

In certain situations involving requests to permit the return of 
merchandise from the zone to United States customs territory for 
domestic consumption, other Federal agencies, having control or other 
statutory duties with respect to the particular kind of merchandise, 
may be requested to inform the Board of their views before final 
action is taken by the Board. The fact that other interested agencies 
may be involved is usually known to the applicant; the applicant 
may, indeed, be requested to obtain such views for Board considera- 
tion. 

No public notice of the application is given, unless it appears to 
involve one in which other persons may have an interest; and notice 
of the Board’s action on the application is given to the applicant and 
to the Bureau of Customs, and (if they have an inter rest) to other 
Government agencies. 

No definite period of time is established for each step in the process 
leading to final action but such time is taken as is deemed needed 
for a full consideration of the request. 

Where an application is filed in which other persons may have an 
interest—such as an application by a zone grantee requesting per- 
mission to give up its grant and to close the zone for economic 
reasons—notice of the petition is published in the Federal Register 
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inviting the views of interested persons before any report and recom- 
mendations are made to the Board. The final action of the Board, 
in such case, is published in the Federal Register. 

Re ulemaking. —Where proposals to amend or otherwise revise the 
Board’s regulations are of general interest, notice of the proposed 
regulations is published in the Federal Register and interested per- 
sons are given not less than 30 days (which may be extended by the 
Board for good cause) within which to present any suggested re- 
visions, views, and arguments. (If deemed necessary or appropriate, 
oral hearings may be held by an examiners committee prior to, as 
well as after, issuance of formal notice of proposed rulemaking.) 
The committee of alternates considers the written submissions also, if 
any, the report and recommendations of the examiners committee) 
and make recommendations to the Board, who take final action. The 
action is published in the Federal Register as an amendment to the 
regulations. The time required for each step (aside from the time 
given in the notice of proposed rulemaking) is not fixed; the ob- 
jective is to give each step in the proceedings such time as is "required 
for a full consideration of the matters involved. (Where the Board, 
for example, has proposed a major revision of the Board regula- 
tions, a public meeting was held with interested persons presided over 
by representatives of ‘the Board’s agencies in advance of giving for- 
mal public notice, the purpose being to receive views and comments 
which should be taken into account before issuance of the Board’s 
formal proposed regulations and Federal Register notice thereon. ) 

Longest proceeding in 1955, was an application by a grantee of a 
foreign trade zone to expand the boundaries of its zone. Final action 
granting an expansion was taken after approximately 4 months. A 
substantial portion of the time involved technical study and analysis 
of the many exhibits relating to the application. Time within which 
2 decision can be reached depends in such situations, upon the par- 
ticular facts and circumstances involved. 

Longest proceeding in 1956 was upon a petition to permit the re- 
lease or reentry into United States customs territory of certain tobacco 
which had previously entered a zone (from United States customs 
territory) for storage and eventual exportation. Upon a finding of 
public interest in favor of the petitioner, the Board approved the 
petition thereby permitting the tobacco to enter the domestic market. 
The duration of the proceeding, approximately 3 months, was not 
unusual. The proceeding involved, among other things, ascertaining 
the views and recommendations of another Government agency in con- 
nection with Board consideration and the finding of “public interest” 
required by the act (sec. 3, fourth proviso; see also answer to ques- 
tion 1 (c), pt. III, and reference to proceeding in 18th Annual Report 
of the Foreign-Trade Zones Board, p. 4). 

Shortest proceedings in 1955 and 1956 were in each year issuance 
of amendments to the Board regulations dealing to the internal or- 
ganization, i. e., the administrative functions of the Board, in par- 
ticular to the Office of the Executive Secretary to the Board. These 
amendments were issued on the Board’s own motion. 

The number of proceedings started and completed during the 
years 1955 and 1956: Rulemaking, 3. Adjudication, about 10. 
(Note: If all of these proceedings and actions be regarded as ad- 
judications rather than rulemaking. These include two orders relat- 
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ing to revision of boundaries of specific zones based on zone grantee 

applications, and one order granting a zone grantee petition to revoke 
its grant and authorize closing of the zone. The remainder were on 
petitions and requests directed to the Board’s authority to grant relief 
under the act and regulations in specific cases. ) 

4, None. 

5. The personnel who have devoted their entire time to the admin- 
istration of the Foreign-Trade Zones Act are the Executive Secretary 
an Assistant Executive Secretary, and two clerk-secretaries. All are 
within the Department of Commerce. Members of examiners com- 
mittees and members of the committee of alternates are officers and 
employees of each of the three departments represented on the Board, 
and designated to act as committee members as the occasion requires. 
The total time devoted to these duties by such members (with one ex- 
ception) does not amount to more than the time of one, or possibly 
two, full-time employees on an annual basis. Committee members are 
officers and employees of the Departments of Commerce, Treasury, and 
Army, and include foreign-trade economists, customs offic ials, engi- 
neers, and persons with business experience in the field of trade and 
commerce. 

At various times, lawyers, customs employees, engineers and other 
specialists within the Departments (who have not participated in 
the investigation of the matter under consideration) may render as- 
sistance on “specific aspects, as required, when requested by the Execu- 
tive Secretary, Committee, and Board members. 


VI. Untrormity or ADMINISTRATIVE PROCEDURE 


It is believed that the Board’s procedures for rulemaking and 
oc tae conform, in general, to those of other agencies, taking 
into account the particular authority and functions provided for by 
the Foreign-Trade Zones Act, and that the act itself prescribes cer- 

tain procedures in connection with certain specific statutory functions. 

3. Substantially all. See answer to question 1, part III. 

The act design: ites the members of the Board established to carry 
out the provisions of the act—i. e., the Secretaries of Commerce, 
Treasury and Army; and designates the Secretary of Commerce as 
Chairman and Executive Officer (sec. 1 (b)). As indicated above, 
certain responsibilities relating to the operation of zones are given to 
the Secretary of the Treasury. Cooperation with and by other Fed- 
eral, State, and municipal government agencies is provided for by 
the act (secs. 9, 10; see too sec. 3). By order and regulation of the 
Board, the Chairman of the Board has designated an Executive Sec- 
retary of the Board to perform various functions (sec. 400.1501; see 
also answer to question 5, pt. V above). 

As bearing upon the nature of the administrative functions, it may 
be noted: The act sets forth, among other things, in some detail, pro- 
visions regarding the movement of foreign and domestic merchandise 
into and out of zones, and permissible merchandising and other opera- 
tions within a zone, the kind of facilities to be provided and main- 
tained by grantees, persons and trade to be permitted within zones 
and other matters relating to zone operations. In this connection it 
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may be also noted that the act also prescribes the category of legal 
persons eligible to apply for and to be granted the privilege of estab- 
lishing, operating and maitnaining a zone (i. e., public and private 
corporations as defined and described in secs. 1 and 2); and the act 
further limits the physical location where zones may be established 
(sec. 2). 


VII. Rutes ror Apmission TO PRACTICE AND FOR AVOIDANCE OF Con- 
FLICT OF INTERESTS 


1. There are no rules for admission to practice or for representa- 
tion of interested persons before the Board. The Board regulations 
do recognize, however, that interested parties in proceedings before 
the Board or committees may be present in person or be represented. 
(See regulations, Art. 13: Rules of Procedure and Practice, secs. 
400.1317, 400.1318 (e).) 

2-4, There are no Board rules for avoidance of conflicts of interest. 
It has not been deemed necessary to promulgate such rules. Board 
activities are carried out by employees of the involved agencies, e. g., 
Departments of Commerce, an Treasury, and it is considered that 
the rules of such other agencies for avoidance of conflicts of interests 
would be also applicable to present and past members and employees 
of such other agencies in respect to their participation in activities 
under the Foreign-Trade Zones Act. 


VIII. Exemptions From THe ADMINISTRATIVE ProcepurE AcT 


The functions of the Board under the Foreign-Trade Zones Act are 
not exempt from the provisions of the Administrative Procedure Act. 


IX. Court Dectstons Arrectine AcENcy FUNCTIONS 


Major court decisions affecting agency procedural functions: None. 


Tur SECRETARY OF COMMERCE, 
Washington, D. C., October 22, 1957. 
Hon. Witi1am L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 

Drar Mr. Dawson: Pursuant to my letter of September 11, 1957, 
there are herewith transmitted 12 copies of the reply of the foreign 
excess property officer to your questionnaire on administrative organi- 
zation, procedure, and practice. 

The material relates to section III and the remaining sections of the 
questionnaire. As I stated in my previous letter, the foreign excess 
property officer has been ill and this material was, therefore, unavoid- 
ably delayed. 

Sincerely yours, 
SrncLarr WEEKS, 
Secretary of Commerce. 
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FOREIGN EXCESS PROPERTY 
IIT. Separation Or FUNCTIONS 


The powers of the Department of Commerce with respect iD 
piles excess property are based upon section 402 of Public Law 152 
8ist Congress, the Federal Property and Administrative Services Act 
of 1949, which relates specifically to such property. 

(a) Executive power rests upon: 

(1) Section 402 of Public Law 152, 81st Congress. 

(2) The basic enabling legislation of the Department, which directs 
it to foster, promote, and develop the foreign and domestic commerce, 
act of February 14, 1903 (ch. 552, par. 3, 32 Stat. 826, 5 U.S. C., par. 
596). 

(3) Title 5, United States Code, section 22; and 

(4) Reorganization Plan No. 5 of 1950. 

(6) and (c) Legislative and judicial powers rest upon the same 
authority as executive power. 

2. The authority to determine whether the importation of foreign 
excess property meets the criteria of Public Law 152 is delegated ‘to 
the foreign excess property officer of the Department of Commerce (21 
F. a 6396) and (22 F. R. 4890). 

No investigative or prosecuting authority is specifically contained 
in Public Law 152. There is, however, an inherent necessity to conduct 
investigations for the purpose of making the determinations required 
by section 402 of Public Law 152. There have been no prosecutions as 
the law contains no penal provisions, and no violations of other laws 
have been encountered in foreign excess property transactions. 

4. (a), (6), and (c) The foreign excess property officer conducts 
investigations repulsed to make determinations. He may hold in- 
formal hearings. Under delegation from the Secretary of Commerce 
he makes decisions which are appealable to the Appeals Board of the 
Department. 

5. (a), (6), (ce), (d), and (e) The Secretary of Commerce does not 
participate in initiating or conducting investigations or in formal or 
informal hearings 

Criteria for determinations are established by law. The foreign 
excess property officer acts in accordance with FEP Order No.1. His 
determinations are appealable to the Appeals Board of the Depart- 
ment of Commerce. 

7. (a) A review staff is not used in reviewing recommended or initial 
decisions. 

(6) Industry divisions of Business and Defense Service Adminis: 
tration assist in investigations. 

(c) None. 

(d) The General Counsel of BDSA is consulted in connection with 
legal problems arising in the course of all operations. 

(e) Advisory groups are not used. 

All actions are on an ex parte basis. 

9. Decisions are made on the basis of written applications as re- 
quired by Foreign Excess Property Order No. 1. Applicants are 
given opportunity to discuss facts initially or on rehearing with indus- 
trial specialists of BDSA and with foreign excess property officer. 

10. Not applicable. 
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11. (a) (6) Foreign excess property officer has complete case. There 
are ho opposing parties. 


LV. INsPecrion or Recorps 


Applications for determination of shortage or other benefit to 
economy as required by Public Law No. 152 and FEP Order No. 1 
are filed with the foreign excess property officer. 

2. See 1, supra. 

. No records are available for public inspection. Disclosure of 
private business information is prohibited by title 15, United States 
Code, section 176 (a). See LI-6 (0). 

7 Not applicable. "See 3, supra. 

There is no vote. ‘The decision is made by the foreign excess 

winnie officer. 

$8. No matters are available to the public except whether or not 
determinations of short supply or other benefit to the economy have 
been made for particular commodities. See 3, supra. 

None should be available. See 3, supra. 


", WorKLOAD AND STAFFING PATTERNS 
V. Worx! S Inc P I 


Proposed amendment to section 402 of Public Law No. 152, sec- 
tion II-14 (f) will require amendment of Foreign Excess Property 
Order No. 1. This will be an extensive undertaking. Adjudication 
workload is shown in II, 25 through 30, inclusive. 

2. A proposed notice of a rule is prepared for publication in the 
Federal Register after consultation with counsel. The proposal is 
sent through administrative channels to the Secretary of Commerce 
for signature and publication in the Federal Register. Comments 
in writing are invited for periods of not less than 20 days. The rule 
is made final by the same process as the proposal and published. Only 
one rule was initi: ated during 1955 and 1956 and was in process about 
f{months. (See I-3 (1) (a)—(c ) and I-11 (a).) 

Adjudication is accomplished promptly. ‘The steps of adjudication 
are established by Foreign Excess Property Order No.1. (See I1-8.) 
No record of time for consideration is kept. If the pattern for an item 
has been recently established by other nearly identical cases the action 
requires only a short time. In exceptional cases investigation and 
ae ation may require several weeks. (See II: Adjudication.) 

. One rule was made during 1955 and 1956. (See I-1la.) About 
1,0 100 written adjudications and approximately 1,000 informal opinions 
were given during 1955 and 1956. (See II-8.) There is no substan- 
tial backlog—no case on hand having been held as much as 1 week. 

4, No changes made (Foreign Excess Property Order No. 1, estab- 
lished August 23, 1950). 

5. No personnel are assigned to this function on a full-time basis. 
The function consumes approximately the specified percentages of time 
of the following personnel: 


Percent 
Foreign excess property officer____- sis eniensciica ceili a pebscaabaiwisssie secailpitadinioecipdalp mae 50 
Deputy foreign excess property officer__..__.____--- ive is ail tascam 75 
Counsel a i ena cacti cs ah a gS stilted tens cnc iden pueabuaeaiaaaed 15 
Secretary 5 
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In addition an indeterminate part of the time of Industry Division 
specialists and staff officials is devoted to the function. When changes 
in legislation or regulations are under consideration, a larger portion 
of the time of all affected personnel is required. 


VI. Untrormitry or ADMINISTRATIVE PROCEDURE 


1. The rulemaking procedure adheres substantially to the provi- 
sions of the Administrative Procedure Act. Adjudications are made 
as prescribed in Foreign Excess Property Order No. 1. No special 
effort has been made to make adjudication procedures uniform with 
those of other agencies, other than to provide adequate opportunity 
to applicants for full hearing, consideration, and appeal. 

2. See 1. 

3. Functions are performed pursuant to section 402 of Public Law 
152, 81st Congress, which does not prescribe procedures. 


VII. Ruwes ror ApMIssion TO PRACTICE AND FOR AVOIDANCE OF 
Conruict oF INTERESTS 


1. There are no formal rules or requirements for admission to prac- 
tice or for representation. 

2. Conduct of present and former agency members for avoidance 
of conflict of interest is controlled by Department Order No. 77, of 
the Department of Commerce, and applicable statutes such as title 18, 
United States Code, section 281. 

3. No. 

4, See 3, supra. 


VIII. Exemptions From THE ADMINISTRATIVE Procepure Act 


1. It is the opinion of our counsel that the rulemaking and adju- 
dication functions are exempt from the provisions of the Administra- 
tive Procedure Act. 

2. The rulemaking function is exempt because actions involve pub- 
lic contracts; 1. e., contracts for the disposal of foreign excess prop- 
erty. The adjudication function is exempt because adjudications are 
not required by statute to be determined on the record after an oppor- 
tunity for an agency hearing. 


TX. Court Decitstons Arrectinc AGENcYy FUNCTIONS 


1. There have been no court decisions directly involving this De- 
partment’s procedural functions relating to foreign excess property. 


x 





